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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Friday, November 20, 2015 12:43 PM 

Robbie Ferris 

RE: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Forgot to add - they did not want to do the consent to the CX. They felt it would fuel adverse press if FFEP got to "pick 
its own" owner agent. Obviously you will be free to complain about whoever they do get, if warranted. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Friday, November 20, 2015 12:17 PM 

To: 'Robbie Ferris' 

Subject: RE: HCS contracts forms 

Robbie - I've got a block of time from now to about 3:30 where I can't work on this. The A141 is attached with changes 
related to your points below. I am going to have to take this to the Board on Monday night for a motion, and will 
probably change the signatory from John Gardner to the board chair. Joe is aware of this. 

I have put in the more generous time claims provisions that you think will get you the time you need, and I have updated 
the prototype language and increased the initial invoice per your chart. On SMS we will probably leave in the 5/1 date 
as with the others, but can put in a clause allowing time for delays in acquiring a site - same principle. 

The insurance idea is worth considering but we don't have time to fully vet it, so I have added a note in Exhibit B that the 
insurance can be changed by agreement at any time. 


I still need to fix 2.1.1 and to copy over the HCS's exhibits e and f, but wanted to get this to you before I get distracted 
for a few hours. 

What do you think? I will run you a variance-checked version of everything a little later today when I think we have all 
settled. 


Keith R. Poweil 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege, If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material, if you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris fmailtoiRFerristaisfia.biz] 

Sent: Thursday, November 19, 2015 4:24 PM 

To: Keith R. Powell 

Subject: RE: HCS contracts forms 

Here is where I think we are, call me anytime to discuss if you have questions: 

1. On the schedule I have talked with our subs and they can't accelerate the schedule with an increase in cost. I 
wish this answer were different so I guess we will have to go get the board to address the issue. 

2. We consider the following a very big concession. We will grant HCS use of the drawings as you outlined in 12.3 
but I prefer to strike "to the extent permitted by law" in the second to last line. My logic is that if they use my 
drawings and I am sued at the very least they should guarantee that they will pay my cost of defense and time 
associated with such defense. Also, in 12.3.1- in the first line change "shall" to "will endeavor to". I don't even 
know who all of the designers are at this point plus I can't guarantee that they will agree. I will work very hard to 
get this done. 

In addition, in exchange for this right to use the drawings we would ask the following three things be added to 
the contract. 

a. We be paid for our up front work as previously discussed within 2 weeks of signing the contract. 

b. We be given the right to approve the owners selection of and scope for the commissioning agent. The 
owner will not hire the commissioning agent without our approval. 

3. If the owner is interested we have found that we can buy a $15,000,000 professional liability insurance policy 
with an 8 year tail that covers all known designers at the time we bind the policy. That policy will cost us about 
$1,300,000.00 but if the owner is willing to limit our liability to the limits of our professional liability insurance 
we will spend the extra money on that policy. This would be a great benefit because the owner would have 
significantly more coverage (7 times) more than they would otherwise have. Plus it protects the owner over the 
8 years. It costs us more money but I think it would protect us all. 

4. Typos: 

a. 2.1.1- the design builder is repeated 

b. 9.8.3- review the.i think you left the word work out? 

c. Were fine with exhibit e and f that you sent over. We would ask that you consider the following. Under 
section 5.7 Key Personnel, Contractors and Suppliers: If the Owner has objection to personnel, 
Contractors, or suppliers and require that another personnel, Contractor, or supplier be used, they 
should pay for the difference in price. 

From: Keith R. Powell rmailto:kpowell@childs-halliqan.net1 
Sent: Thursday, November 19, 2015 12:30 PM 
To: Robbie Ferris 

SubjeGt:-FW: HGS contracts forms - - - - 

Importance: High 

Getting down to home stretch I hope; 

1. The staff does not believe it has authority to extend beyond the May 1 st date. It is clear to me that I'm not going 
to be able to do anything about that in the absence of a board action. However, FFEP has a monthly report 
directly to the Board, so certainly you will have many opportunities to explain the reasonableness and basis of 
the proposed durations to the Board and seek the necessary extensions - so much was made of this in the 
informal statements and press, though, that it may not be in anyone's interest to breach the May 1 date while 
so much public attention is focused on this. When the SMS site is pinned down, for example, might be a time to 
address it. 
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2. Mark has a simpler outline of the prototype issue. As far as I can tell this is the main clause to bear down upon 
today and tomorrow. 

3. I can't make any progress on the proposal costs reimbursement. 

4. I can't make any progress on the retainage issue. 

5. Everyone is relieved there has been no protest. 

I think we ought to plan to do this execution meeting on Monday. I would like to get all the terms settled by 
mid-day tomorrow and then be able to create and circulate the final sets of all 5 projects on Friday afternoon. 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosabie and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Mark Wolfe [mailto:MWolfe002@horrycountyschools.netl 
Sent: Thursday, November 19, 2015 11:35 AM 
To: Keith R. Powell; John Gardner; Ara Heinz; Rick Maxey; Kenneth Generette; Daryl Brown; William F. Halligan 
Subject: 



Mark A. Wolfe, RLA | Executive Director of Facilities 

Horry County Schools | Facilities 11160 E. Highway 501 | Conway, SC 29526 

P: 343/488-6967 

Email: mwolfe002@horrvcountvschools.net 
Website: www.horrvcountvschools.net 

hfcf r»- Couriy Scfiocte 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 20, 2015 12:55 PM 
Keith R. Powell 
Re: HCS contracts forms 
imageOOl.png 

Follow up 
Flagged 


I am printing it and I will start working on it now we can talk later today when you finish up 
Sent from my iPhone 

On Nov 20, 2015, at 12:17 PM, Keith R. Powell < kpowell(S>childs~halligan.net > wrote: 

Robbie - I've got a block of time from now to about 3:30 where I can't work on this. The A141 is 
attached with changes related to your points below. I am going to have to take this to the Board on 
Monday night for a motion, and will probably change the signatory from John Gardner to the board 
chair. Joe is aware of this. 

I have put in the more generous time claims provisions that you think will get you the time you need, 
and I have updated the prototype language and increased the initial invoice per your chart. On SMS we 
wili probably leave in the 5/1 date as with the others, but can put in a clause allowing time for delays in 
acquiring a site - same principle. 

The insurance idea is worth considering but we don't have time to fully vet it, so I have added a note in 
Exhibit B that the insurance can be changed by agreement at any time. 


I still need to fix 2.1.1 and to copy over the HCS's exhibits e and f, but wanted to get this to you before I 
get distracted for a few hours. 


What do you think? I will run you a variance-checked version of everything a little later today when I 
think we have all settled. 


Keith R, Powell 
Chi (is & Halligah; P.A. 
Columbia, South Carolina 
www.ohilds-halligan.oom 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received tills e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz 1 
Sent: Thursday, November 19, 2015 4:24 PM 
To: Keith R. Powell 
Subject: RE: HCS contracts forms 
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Here is where I think we are, call me anytime to discuss if you have questions: 

1. On the schedule I have talked with our subs and they can't accelerate the schedule with an 
increase in cost. I wish this answer were different so I guess we will have to go get the board to 
address the Issue. 

2. We consider the following a very big concession. We will grant HCS use of the drawings as you 
outlined in 12.3 but I prefer to strike "to the extent permitted by law" in the second to last line. 
My logic is that if they use my drawings and I am sued at the very least they should guarantee 
that they will pay my cost of defense and time associated with such defense. Also, in 12.3.1- in 
the first line change "shall" to "will endeavor to". I don't even know who all of the designers are 
at this point plus I can't guarantee that they will agree. I will work very hard to get this done. 

In addition, in exchange for this right to use the drawings we would ask the following three 
things be added to the contract. 

a. We be paid for our up front work as previously discussed within 2 weeks of signing the 
contract. 

b. We be given the right to approve the owners selection of and scope for the 
commissioning agent. The owner will not hire the commissioning agent without our 
approval. 

3. If the owner is interested we have found that we can buy a $15,000,000 professional liability 
insurance policy with an 8 year tail that covers all known designers at the time we bind the 
policy. That policy will cost us about $1,300,000.00 but if the owner is willing to limit our liability 
to the limits of our professional liability insurance we will spend the extra money on that policy. 
This would be a great benefit because the owner would have significantly more coverage (7 
times) more than they would otherwise have. Plus it protects the owner over the 8 years. It 
costs us more money but I think it would protect us all. 

4. Typos: 

a. 2.1.1- the design builder is repeated 

b. 9.8.3- review the.i think you left the word work out? 

c. Were fine with exhibit e and f that you sent over. We would ask that you consider the 
following. Under section 5.7 Key Personnel, Contractors and Suppliers: If the Owner has 
objection to personnel. Contractors, or suppliers and require that another personnel, 
Contractor, or supplier be used, they should pay for the difference in price. 

From: Keith R. Powell fmailto:kpowell@childs-halliqan.netl 

Sent: Thursday, November 19, 2015 12:30 PM 

To: Robbie Ferris 

Subject: FW: HCS contracts forms 

Importance: High 

Getting down to home stretch I hope: 

1. The staff does not believe it has authority to extend beyond the May 1 st date. It is clear to me 
that I'm not going to be able to do anything about that in the absence of a board 

action. However, FFEP has a monthly report directly to the Board, so certainly you will have 
many opportunities to explain the reasonableness and basis of the proposed durations to the 
Board and seek the necessary extensions-so much was made of this in the informal statements 
and press, though, that it may not be in anyone's interest to breach the May 1 date while so 
much public attention is focused on this. When the SMS site is pinned down, for example, might 
be a time to address it. 

2. Mark has a simpler outline of the prototype issue. As far as I can tell this is the main clause to 
bear down upon today and tomorrow. 
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3. I can't make any progress on the proposal costs reimbursement. 

4. I can't make any progress on the retainage issue. 

5. Everyone is relieved there has been no protest. 

I think we ought to plan to do this execution meeting on Monday. I would like to get all the 
terms settled by mid-day tomorrow and then be able to create and circulate the final sets of all 
5 projects on Friday afternoon. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Mark Wolfe [mailto:MWolfe002@horrvcountvschools.nef1 
Sent: Thursday, November 19, 2015 11:35 AM 

To: Keith R. Powell; John Gardner; Ara Heinz; Rick Maxey; Kenneth Generette; Daryl Brown; William F. 
Halligan 

Subject:! . tt v .1 



Mark A. Wolfe, RLA | Executive Director of facilities 

Horry County Schools | facilities 11160 E. Highway 501 | Conway, SC, 29526 

P: 843/488-6967 



<image001.png> 
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<EX B v2 - Working Draft - (l).docx> 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Friday, November 20, 2015 2:16 PM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Subject: 

HCS drafts 

Attachments: 

EX B v2 - Checked Draft - (l)(l).pdf; 673449 EX A - Checked Draft - (l).pdf; 673757_2 
141 main - Checked Draft - (l)(2).pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Added language from HCS forms not included this morning. Still have 1 typo to fix that you noted. Changed signature to 
Board Chair. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.oom 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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AIA 


Document A141™ - 2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


Mew Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

F1RSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the nineteenth 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 


ADDITIONS AND DELETIONS: 

The author of this document has 
;added informalion needed for its 
'completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
i Deletions Report that notes added 
‘information as well as revisions to 
the Standard form text is available 
from the author; and, should be 
reviewed. A vertical line in the left 
‘margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney Is encouraged with respect 
to its completion or modification. 


TABLE OF ARTICLES 


B.1 GENERAL 


B.2 DESIGN BUILDER’S INSURANCE AND BONDS 


B.3 OWNER’S INSURANCE 


SPECIAL TERMS AND CONDITIONS 


ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B, Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 


AIA Document A141™ - 2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA" 
Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA" Document, or any 
portion of it, may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 14:12:25 on 11/20/2015 under Order No, 0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1278235989) 


PAPR-000613 











PAPR- 000614 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

,2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 

.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1,14 of the: 

Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder andnon-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 : ) per claim and one million ($ 

$ 1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any.other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1,2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below; 

| $ 100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

| (Paragraphs deleted) \ 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aWare that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations, The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 

AIA Document A141™ - 2014 Exhibit B, Copyright © 2004 and 2014 by The American institute of Architects, AH rights reserved, WARNING: This AIA* 5 
Document is protected by U.S, Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA"® Document, or any 
portion of it, may result in severe civil and criminal penalties, and wilt be prosecuted to the maximum extent possible uneler the law. This draft was 
produced by AIA software at 14:12:25 on 11/20/2015 under Order No.0239586208j| which expires on 07/14/2016, and is not for resale. 

User Notes: (1278235989) 
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thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2,1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 


§ B.2,2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type Penal Sum (S0.00) 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 

professional liability of design professionals to the extent 100% of contract value, 
such liability is covered by the design professional’s 
professional liability insurance. 


§ B,2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of boiids covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 


ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 


§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23 , Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


(Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

(Paragraph deleted) ' 

§ B, 3.2.1. 4 Partial occupancy or use in accordance with Section 9,9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to sqch 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent ofthe insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 


§ B,3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


(Paragraphs deleted) ■ 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a (copy of each policy ! 

that includes insurance coverages required by this Section B.3.2, Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days ofthe date the Owner is first aware ofthe 

AIA Document A141™-2014 Exhibit B. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA ,! 

Document is jirotected by U.S, Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA' Document, or any j 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


(Paragraph deleted) 

§ B.3.2,8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10, The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall ; be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and ! 
Design-Builder. If after such loss no other special agreement is made and unless the Owner! terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. ? 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 

| (Paragraphs deleted) 
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Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have ddded to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AlAsoftware at 14:12:25 on 11/20/2015. 


PAGE 1 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation.) 


Horry County Schools, South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh , NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the nineteenth day of November in the year two thousand 
fifteen 12015) . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set fcirth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and ' 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified! in § 
B.2,1, 

PAGE 2 


§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2,1 of the Agreem e nt; - unl e ss a- di fferent du r ation is stat e d below ? j 

(If the Design-Builder4s required to maintain insurance for a duration other than the expiration efthc period for 
eorrocti -e n e f Wo rk, s ta t e the -du ra t ion.) 

A greement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 j for each 
occurrence and live million ($ 5.066.000.0() I) in the aggregate providing coverage for claims including 

Additions and Deletions Report for AIA Document A141 ™ - 2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This AIA*' Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution 
of this AIA®' Document, or any portion of it, may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This draft was produced by AIA software at 14:12:25 on 11/20/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for 

User Notes: (1278235989) 

PAPR- 000617 
















PAPR-O(10'6ia 


.3 damages because of injury to or destruction of tangible property ; property, and must contain the 
subcontractor exception to the "your work" exclusion; 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owncd vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000.000 j per claim and one million ($ 

$1,000.000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with "any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2.000.000 1 per claim and two million ($ 2.000,000 

) in the aggregate. 

§ B.2.1.7 Pollution Liability covering performance of th e Work, with policy limits of not l e ss than ($ -A j - pe r 
claim and L ($ — ) in-th e - a g g regat e . 


§ B.2;1.7.1 The D e sign Build e r may obtain a combin e d - Pr - ofessional Liability and Pollution - Liability policy to 
sati s fy the r e quir e ments s e t - for - t - h in Sections B.2.1.6 and B.2.1.7, with - eombin e d - p ol icy limits that ar e not - l ess- than 
($ ) per claim and ; ($-) in the aggregate: 


§ B.2.1. 9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e 
Lia bd itv and Pollution and Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 


§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2; (1) prior to commencement ofthe Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations,; 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1, 

The certificates will show the Owner and its c onsultants and contractors as additional insure ds on the_ 

Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollutio n -and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 


100% of contract value. 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a builder-s risk "all risk" or equivalent policy form in the amount o: 


3 KIM AVI 3 i L F.f.lI.T.T.V.'.fn .1 ^.T.TA M -T.f.!I.E ET7T 3 -Mil JP.' H 

■Piiiail!iiMW : i lWllii>i:[MOIim 


Completion in accordance with Section 9. 8 of th e Agr ee ment . South Carolina Insurance Reserve Form PD-23. 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth ip 
Section 11.2.2 of the Agreement. 



§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insuranc e , - 


iWiiiiM 


i iijimii i li 


wmmmm 


in the form of S.C. Insurance Reserve Fund f"IRF"j PD-Ol, 


PD-09. and PD-12. 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power.If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If th e Owner and D e sign Builder have s e l e ct e d arbitr - atien-a s 
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AIA 


Document A141” - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141 ™—2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day ofNovember in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No, 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 

1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 


ADDITIONS AND DELETIONS: 

The; author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well ds revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted . 
from the original AIA text. 

This document has important legal 
(consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements ; 
in the jurisdiction where the Project ; 
is located. 


A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 


A.5 COST OF THE WORK 
ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution ofthis Amendment 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 
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[ X ] Stipulated Sum, in accordance with Section A.1.2 
(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-live million nine hundred thirty thousand two hundred twenty-seven 
dollars (S 45,930,227.00), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A, 1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents, i j 

§ A.1,5,1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month, 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25"' day of each month that 
payment is being requested and at completion of the project, using the form provided by the District. The payment 
request shall not include a) any work anticipated to be completed but not completed by the end of each month 
being requested; b) any materials not incorporated into the work to be performed except those properly stored qs 
stated in the Contract Agreement; c) any damaged, used, inferior or substituted materialsjnot meeting the 
requirements and standards of the contract; nor d) any amounts the Contractor does not intend to pay to any 
subcontractor or supplier, where performance or material quality is in question or any other dispute is pending. If, 
upon review of the payment request and based upon the best determination of the District, the amount requested 
does not accurately represent, in the District's opinion, the progress of the completed work to be performed in the 
Scope of Work the District shall have the right to adjust the payment request to more accurately reflect the 
percentage of completed work/services. The District shall approve and authorize payment to the Contractor no 
more often than once monthly. Payment by the District of undisputed amounts shall be made by the 15"' day 
of the following month if request is received by Contractor by the 25"' of the month. If payment request is not 
received by the 25"’. the payment will be made within thirty (30) days from the date the District receives the 
payment request 

(Paragraph deleted) \ | 

§ A.1.5,1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule Of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of valu es shall b e prepare d in such for m and su pported by such data t o substan tiate i ts accu racy a s the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in! accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder hai used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, wilt be performed by the 
Owner’s auditors acting in the sole interest ofthe Owner. 
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§ A.1,5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 

§ A.1,5.2 Progress Payments—Stipulated Sum 

§ A.1.5,2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A,1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as'follows: 

.1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less; 
retainage of three and one-half percent (3.5 %); j j 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided iri Section 9.5 of the 
Agreement. 

§ A.1. 5.2.3 The progress payment amount determined in accordance with Section A. 1,5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion ofthe Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8,6 ofthe Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the ■; 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 ofthe Agreement. 


(Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance ofthe Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the \ 
requirements of Section 9.10 ofthe Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. ; 


| (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2,1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized _ 

adjustments, for Substantial Completion ofthe Work. 

§ A. 2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

May 1,2017. 

(Table deleted) j 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. ! ] 

(Insert provisions , if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

| Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) j 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) . 
.1 Allowances ! i 


$ 1 ,500,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150,000 

S 125,000 
$ 1 ,865,000 
$ 200,000 

.2 Contingencies 

[ Owner contingency is currently Not in Contract and amounts will be determined by Modification. 

§ A.3,1.6 Design-Builder’s assumptions and clarifications: 

| Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. 


(Paragraphs deleted) ' i 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) ] 

Carolina Forest Middle School: 

_Su pe rinten dent : Mark Br a n c h_ _ __ __ _ 

Project Manager: Charlie Rollins 

(Paragraphs deleted) 

Assistant Superintendent: Gary Pipkin 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

ARTICLE A.5 COST OF THE WORK 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 
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(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4,2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall' be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request, 

§ A.5.5 Accounting Records 

Tire Design-Builder shall keep lull and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s; 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be [ 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation j 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an : 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

Joe D.efeo, Chairman of the Board of Education 
(Printed name and title) 


DESIGN-BUILDER (Signature) 

Robert Ferris, Authorized Member 
(Printed name and title) 


AIA Document A141 ™ - 2014 Exhibit A. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA' 
Document is protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA"’ Document, or any 
portion of it, may result in severe civil and criminal penalties, and wilt be prosecuted to She maximum extent possible under the law. This draft was 
produced by AIA software at 14.12:59 on 11/20/2015 under Order No.0239586208_1 which expires on 07/14/2016, and Is not for resale. 

UserNotes: (1196507701) 

PAPR - 000625 










Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit A 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all teixt the author has 
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This Amendment is incorporated into the accompanying AIA Document A141™—2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91 and the Design-Builder’s 


roposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools, South Carolina, a political subdivision of the State of South Carolina. 


335 Four MileRd. 


Conway. SC 29526 


FIRSTFLOOR ENERGY POSITIVE ELC, 


333 Fayetteville St,, Suite 225 
Raleigh. NC 27601 
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[ X 1 Stipulated Sum, in accordance with Section A.1.2belew 



§ A.1.2.1 The Stipulated Sum shall be ($-^ forty-five million nine hundred thirty thousand two hundred 

twenty-seven dollars ($ 45.930.227.00i. subject to authorized adjustments as provided in the Design-Build 
Documents. 
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§-At 4.4. 4 Guar anteed Max imum Pric e 
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| A.1. 4 .3.5 A s sumptions; if any, on which th e -Guaraffteed Maxim u m Price is based: - 


§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month y or as follow s : 

month. 

§ A.1.5.1.3 Provid e d that an Application for Pay ment is re ce ived ne t lat -e r than - th e— day of th e month, the Owner 

shall -make- paym entrof the c e rtified amount t o-t he Design -B uilder n o t later tha n-the- da y- ef th e-morrthvT-fan 

Applteation - for Payment is rec e ived by ^ the Own e r aft e r th e- application-dat e fix e d abov e r p a yment shall be mad e by 
the Own e r not Int e r than— ( ft ) days - aft e r the Owner receives th e Application for Paym e nt. ; 

/ Federal. state or local laws may require payment within -a -certain period of time. l An itemized pai/ment request 
shall be submitted to the District by the 25"' day of each month that payment is being requestediand at 
completion of the project, using the form provided by the District. The payment request shall not include a) any 
work anticipated to be completed but not completed by the end of each month being requested: bl any materials 
not incorporated into the work to be performed except those properly stored as stated in the Contract Agreement; 
cl any damaged, used, inferior or substituted materials not meeting the requirements and standards of the 
contract; nor d) any amounts the Contractor does not intend to pay to any subcontractor or supplier, where 
performance or material quality is in question or any other dispute is pending. If, upon review of the payment 
request and based upon the best determination of the District, the amount requested does not accurately 
represent, in the District's opinion, the progress of the completed work to be performed in the Scope of Work the 
District shall have the right to adjust the payment request to more accurately reflect the percentage of completed 
work/services. The District shall approve and authorize payment to the Contractor no more often than once 
monthly. Payment by the District of undisputed amounts shall be made by the 15"' day of the following month 
if request is received by Contractor by the 25"' of the month. If payment request is not received by the 25"'. the : 
payment will be made within thirty (301 days from the date the District receives the payment request 

§ A.1 - .-5.1. 4 With e ach Applica ti on for - Payment wher e the Contract Sum is based upon th e Cost of the W - ork, or th e 
Cost of th e Work with a Guaranteed Maximum Price, the Design- Builder shall submit payrolls r petty cash accounts; 

receipted invoices or invoices with check vouch e rs-attnohed, and any other evid e nc e required by th e Qwri e r-t -e 

demonstrate that cash - disburs e m e nts alr e ady - made by the D e sign-Builder on account of the Cost of the Work -e qua l 
or exce e d (1) progress p a ym e nts alr e ady received by the D e sign - Builder, l e ss (2) that portion of th o s e payments , 
attri b utabl e to th e D e sign - Builder’s Fe e ; plus (3) - payrolls for th e p e riod cov e r e d by the pr e sent Application for 
Payment. 

§ A.1. 5,1.5 With each Application for Payment wher e the Contract Sum is based upon a Stipulat e d Sum or Cost of 
the Work with a Guaran t eed Maximum Price, th e-Design-Builder shall submit the most recent: schedule of values in 
accordance with the Design-Build Documents. The schedule ofvalues shall allocate the entire:Contract Sum among 
the various port ions of the Wo rk. Compensa tio n for design services, i f any , s hall b e shown separately. Wher e th e 
Contract Sum is -b os e d on th e Cost of th e Work wf t h a G u aranteed Maximum Price, th e D e sign Builder’s Pee shalT 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to" 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall . 
bfe used as a basis for reviewing the Design-Builder’s Applications for Payment 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as; determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/h alf 
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percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 ofthe Agreement; 

Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half p ercent ( 3.5 %~l: 
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§ A.1,5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibilityfo 
correct non-conforming Work discovered after final payment or to satisfy other r e quirem e nts, if any, requirements 
which extend beyond final payment. 

§ A.1.5.5.2 If the Contract Sum is ba s ed on the Cost of the Work, th e Owner’s auditors will review and r e port in 

writing on the D e sign - Bu i ld e r’s final account i ng within-3 0- days a - ft e r - the Design-Builder - d e liv e rs th e final 

accounting to the Own e r. Bas e d upon th e Co s t of th e Work th e Owner’s auditors report to be substantiated by-th e 

D e sign Bu i lder’s final accounting -ra nd provided the oth e r condition -s- of Section 9.10 of th e Agr ee m e nt hav e b e en 

met, the Own e r will, within sev e n days aft e r r e ceipt of th e writt e n r e port of the Own e r’s auditors, e ither issu e a final 

C e rtifi c at e for - Paym e nt, -e r notify the D e sig n Build e r in-writing of th e r e asons for withholding a c e rtificate - a s 
provid e d in S e ction 9.5,-1 - of the Agreem e nt - 


§ A.2.2The Design-Builder shall achieve Substantial Completion of the Work not lat e r th a n -(- )-duys from - th e 

date of this Amendment, or as follows: 

(Ins e rt num be r of cal e ndar days. Alternativ e ly, a calendar date may be used when coordinat e d with the date of 

ee mm e nceirr e nt. If appr o priat e , ins e rt requir e ments for e arlier Substa ntial-G empletion of c e rtain portions of th e 

Work.) 

May 1. 2017. 

Porti on of W ork Subs tantial C o mpl e t i on -Pate 
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§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the foliowing: Owner’s 
Design Requirements ('including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No, 1415-91.: 



Owner Furniture Allowance _ 

Owner Hardware Allowance _ 

Owner Controls Allowance _ 

Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1 .500,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150.000 

$ 125.000 
$ 1.865,000 
$ 200,000 
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Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. 
§ ArS4v7 De viations from the Owner’s Criteria as adjust e d by a Modification: 


§ A.3.1.8 To the extent-the Design - Builder shall be - r -e quir e d to submit any additional Submittals to the Own e r for 
revi e w, - indicat e any such s ubmissions b e low: - 


> Forest Middle School: 



Superintendent: Mark Branch 
—Pr oj e ct Manaa e r Proiect Manager: Charlie Rollins 


.3 Oth e rs 

Assistant Superintendent: Gary Pipkin 


SfL+a Architects: Architect. Raleigh NC 

Metcon/TA Lovim; joint venture: General Contractor, Pembroke INC 
PAGE 5 

§ A.5.1 -C ost To Be R e imbursed - a s Part of -the Cont ract 
§ A5,1 r 1 - Labor Co sts 

§ A.5.1.1 . - 1 Wages of construction work e rs directly e mployed by the Design Build e r to - p e rferm th e construction of 
the Worlc-at the site or, with the Owne r- ’s prior approval, at off site workshops. 

§ A - .5.1.1.2 With the Owner’s prior approval, wag e s or salaries of the D esign Builder’s-sup e rvise ry- an d j 

admi nistrativ e -p e rsonnel when s tation e d at th e sit e 7 

(If it is intended that the rragei’ or salaries of cert ai n personnel statmmd -a t the Desig n BuiMcr’s principal or-othor 
offices shall-b e -inchtdcd in the G ost of the Work, idcntify-bclow the personneftobe inafude -d jwhethar for all er only 
part of their time, and. the - raics at whi - eh their time will -be charged to the Work.-} 

Person Inc l uded St a t u s (fu ll- tim e / part-time) Rate- ( $ 0r6Q) Ra te (unit of tkn e ) 

§ A.5.1.1.3 Wages and salaries of -t he Desig n- Builder’s supervinory -e r administrative personn e l engaged at factori e s, 

workshops or on th e road, in e xpediting the production or transportation of mat er ials -e r equipm e nt required for th e 

Work, but only for that p o rtion of their tim e- r e quired for the Work; 

§ A.5.1.1. 4 Costs paid or incurr e d by the D es ign Builder for taxes, insurance, centrihution sr assessnieiits and ben e fits 

r eq uir ed- by law or coll e ctiv e bargaining agreements and, for personn e l not cover e d by such agr ee m e nts; customary 
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§ A.5,4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall no t be awarded on-tire ba s is of co s t plus a f e e without the prior 
eonsen^of the Own e r. If an agreement b e twe e n-the Design Builder and a Contractor is award e d on a cost plus a fee 
basis, th e D e sign-Builder shall provide in the agreement for the Owner to rec e ive the same audit right s w it h regard 
to the Cost of the Work perform e d by the Contractor a s the Ow n e r receiv e s with regard to - the De s ign Build e r in / 
Section A.5.5. below. D ocuments, j j 


laeJIefeo. Chairman of the Board of Education Robert Ferris. Authorized Member 


Additions and Deletions Report for AIA Document A141™-2014 Exhibit A. Copyright © 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This AIA' - " Document is protected by (J.5. Copyright Law and international Treaties. Unauthorized reproduction or distribution 
of this AiA - " Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent pus sir: I a 
under the iaw. This draft was produced by AiA software at 14:12:59 on 11/20/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for 
resale. 

User Notes: 


10 


(11965077 01) 
PAPR - 000635 

































\\\ Document A141™ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

F1RSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

| Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 


ADDITIONS AND DELETIONS: 

ThWaufRorortfTis dbcTimehrfras 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
)Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author: and should be 
.reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted . 
from the original AIA text. 

This document has important legal 
Consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also, 
encouraged with respect to 
professional licensing requirements•'! 
in the jurisdiction where the Project ; 
is located. 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIORTO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
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13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 

ARTICLE 1 GENERAL PROVISIONS 
§ 1,1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Not e the d isposition for the following i tems by insei- ting th e requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will he developed.) 

Per "Design Requirements" published for Solicitation No, 1415-91and , Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any petfomance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and sendees; legal description of the site; etc.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification; benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141 ™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Systainabli 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 


.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

.3 Contractors 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public-authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict; 

—§ 1.1.11 If there is a change in the Owner's Criteria, the Owner-and the Design-Builder shaLLexecute-aModifLcation 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Pacilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

| Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

| To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
noti ce to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following; 


[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 

§ 1.4.2 The Contract The Design-Build Documents form the Contract. The Contract represents the entire and 

-integrated-agreement-betweenr the parties-and-supersedes-prionnegotiations^representations ? or.agreements, either-_ 

written or oral. The Contract may be amended or modified only by a Modification. The DeSign-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. ; 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the • 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. . 

§ 1.4.S Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include,. 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. . The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, apd sliall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreemeht as a 
design professional or specially skilled and knowledgeable construction industry member of construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. . 

§ 1.4,8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "DesignJBuilder" means the 
Design-Builda-or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion ofthe Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4,11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
-proprietary intbrmaiion that is clearly marked as "confidential.' 1 ------i—__. 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of thd Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day .unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution ofthe Design-Build Amendment, as identified in Article A. 1 ofthe Design-Build Amendment 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1,1 Unless otherwise agreed, payments for Work performed prior to Execution ofthe Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided. If there will he a limit on the total amount of compensation for ; 
Work performed prior to the execution of the Design-Build Amendment, state the amount ofthe limit.) 

The Design-Builder may invoice the Design-Builder may invoice the owner for $1,118,043. for its design work 
performed prior to the execution of the Design-Build Amendment. This amount is within and part ofthe price 
agreed in the Design-Build Amendment. . 

(Paragraphs deleted) 

§2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice.; 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 
29-6-30 and 29-6-50. 


(Paragraph deleted) 

§-2.2 Contract Sum and Payment.foiTWork Performed After Execution of Design-Build Amendment_ 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required ; in accordance with § 

6-9-110 ofthe South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act pn the 

Design-Builder’s behalf with respect to the Project. 


§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities,-the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. ; 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be Obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations,"or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documentsTequired to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
_District’s school facilities._ _ 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work, As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, \ 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 1 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

,8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

. 10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 
.12 Additional information as designated by the Owner through its project management software data 
requirements. 

§ 3.1.8.2 In 

(Pttragraphs deleted) - - --- -- r _i... . ._ v 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. ' 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the timd required for design and constructidn, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as; 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work,land shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. . 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the ; 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 
The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 


§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1 j reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents, 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 


§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall hot be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 
The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment fiimished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse,; 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenarice, improper ; 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. ] 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patentrights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria; 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s ; 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless j 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright Owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3,1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but Only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party pr person 
described in this Section 3.1.14. ■ ; 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directl y or i ndirectly em ploy ed by them, und er worke rs’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
. 1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

,2 assignment is subject to the prior rights of the surety, if any, obligated under; bond relating to the 
Contract. 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. ' 

[Numbers §4.2 & §4.3 intentionally not used] i 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; | 

.3 The proposed date the Design-Builder shall achieve Substantial Completion; 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which.the Work is to be 
completed. . 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. ; , . 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT j 
§ 5.1 Construction Documents , 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
_Construction Documents shall be consistent with the Desi gn-Bu ild Documents. 


§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction:Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification, The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
—sequeflees-and--pmee4ures-,-an4-foK0ordinatiflg^kportionsxifthe-Wotlcutidet-the.-Contract r -uiilessJ±Le_D_esign=Build_ 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the: District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall, .furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents, 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees, to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the. 
following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

.G. South Carolina Worker's Compensation Act,.Code 42-1-10 et seq., as may be amended- 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition js a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than . 

$10,000. i 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff — Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. T he Contractor shall not change the Project Manager or (he duties mid stains of the 
Project Manager during the course of the project without approval of the District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or ttie duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change ariy Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. ! 
The Worksite Superintendent(s) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. ; 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for ; 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or ; 

permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5,3.2 When a.material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, . 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
schedufodTo goTnfoWffecfr". . . . . ... —- 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall,secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project, 

§ 5,5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 

(1) subsurface or otherwise concealed physi cal conditions that differ materially from those indicated in the _ 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part ofthe Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
statingthe reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
—Design-Builder may proceed as provided in Article 14.-----;—— ——___ 

§ 5.5.4 If, in the course ofthe Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for ; 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. i 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents, . ; 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

,3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2,2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. j 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom die 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shill-fumish-in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain ; 

-at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 

in good order and marked currently to indicate field changes and selections made during cohstruction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. ' 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall riot 
unreasonably encumber the site with materials or equipment. , 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall ! 

not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus ; 
materials from and about the Project. 

§ 5.11,2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply With while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the ; 

Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 

_in_clu.dingihose terms jmd^qnditj.qnsj^ated_to ^ shall notify the 

Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, arid of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with than. The Design-Builder shall 
participate with other separate contractors and the Owna in reviewing their construction schedules. The 
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Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised, 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
-and-st©rage-uTtheir-materials-and-equipment-and-per-for-mance.a£theiivactivities^and.shall_conn£ct^ndj3iQrilirmte_ 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other' 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed'activities or defective 
construction. 

§ 5.14,4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2,5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the : 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. ; 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work maybe accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article^ and elsewhere in 
the Design-Build Documents. . 

§ 6,1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder, The Owner may 
issue a Change Directive without agreement by the Design-Builder. 


§ 6.1.3 Changes in the Work shall be performed under applicable provisions ofthe Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive, 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating then- agreement upon all of 
the following; 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; arid 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of (he . 

Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon;, 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
,4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upoh, and if quantities; 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or.Design-Builder, . 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract lime. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith,' 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in fhe Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount tor 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount In such case, and also under Section 6.3.3,3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: ; 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 
and justify with appropriate supporting data, direct costs attributable to the change. Direct costs 
_attributable to the change in work shall be li mited to th e following:_ __ 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1, 2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor, 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time, The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used, 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 

- -accomplishmentof the -work-required. Copies of invoices for such_rentaLshalLhe_providedla_.__. 

document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in rio event 

more than one percent (1%) after application of overhead and profit provided fof elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendents) when such costs were included, ;or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the . 
satisfaction of the District, such additional costs are directly attributable to any extension of time ] 

beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and riot 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
_parking, tolls, fines, meals, per diem, hotel, living expenses, or_oth_er suc h costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as Well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract, 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
—the Agreement and payable at the time of final payment sifter a) lull completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shallbe retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested paytnent for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost, When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective : ' 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive, 1 

ARTICLE 1 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
_.wilhj£sp^lQ^lJPr4ecUaaflersi^umng_^jOTO^s_approyaI_or_^hc>rj^tion. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall turnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7,2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 
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§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided imthis Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. . 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7,2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder, 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify, the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 

-_notu.cuiductedJbxJb.epurpose.ofieterminingTh^accwacy andjtotrqfiete^^ su ch as dim ensio ns 

and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remainthe 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’ s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment t.o permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Bqilder’s rights and 
responsibilities under the Design-Build Documents. ■ 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 

the requirements of the Design-Build Documents. The Owner shall not have control over or charged', and will not. 

be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors,; or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 


§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section. 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 


§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date offinal completion in accordance with Section 9.10, 


§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover srich amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

_§8.1.1 Time li mits stated in the Desi gn-Build Documents are of the ess ence of t he Contr act. By exe cuting the _ 

Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

| § 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and foil staff are present; harm to the Owner's reputation and established goodwill among the 
-eemmunit-yj parentspstudents, and staff due to late delivery of the project; loss of student morale.and academic 
performance due to tire ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2,1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casiialties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine, 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such : 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and o) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. ; The approved , 
extension of time shall be incorporated in the next Change Order. j 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cUmulative) shall be . 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 

_ excluding Saturdays. Sunda ys and majo r holidays, unless such jtdyerse weather con ditions on those _days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the two (2) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shallbe notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the : 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors; and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. I: 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the cost? 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. : 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. , 

§ 9.4 Certificates for Payment 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner jssue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

.§ 9.5 Decisions to Withhold Certification____ 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4, If the Design-Builder and Owner cannot agree oh a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems io be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; . 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages ! for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 1 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work perfqrmed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services op 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account .of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder hgs 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall Have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design- Builder payments to material and equip ment s uppliers shall be t reate d in Eunanner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy pfthe Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


(Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
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extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents, 

§ 9.8 Substantial Completion 

§ 9.8,1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9,8. 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially compl ete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprehensive list ofitems to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner. ; 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and. 

Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit Issued by the South Carolina Office of School Facilities and a Certificate of : 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate, Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of'the Design-Build ' 
Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
^muffiQrfiies_havinsLLurisdiction over the Project. Such par tial occupancy or use m ay comm ence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerningthe period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner qs provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

I § 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
I area to be occupied or portion of the \Vork to be used in order to determine and record the condition of the W ork. 
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§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10,1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner Will promptly make such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness , 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evideneingthat insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner.against such liens, 
claims, security interests, or encumbrances, If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and . 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less: 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; ! ; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. ; 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
.-m£finaLApplfoatiQnJbr_Eayrnent__ 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 

10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone . 1 

directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10,2.1,2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence ofthe Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member ofthe Design-Builder’ s:organization, atthe-site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner, 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. ' 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Desi gn-Build D ocum ents and if reasonable precautions wil l be inadequate to p revent for eseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up, 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses an<f expenses, including but not limited to attorneys’ fees, arising out of or resulting fr ormperformance of the 
Work in the affected area, if in feet the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Desigh-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Dcsign-Builder’s 
fault or negligence in the use and handling of such materials or substances, 

§ 10,3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for . 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence, 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate,_ 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. ; 
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§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the conditiom During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-- Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within aireasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance fyith Section 7.9. 

§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion pnd the actual 
completion of that portion of the Work, ! 

§ 11.2,2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not ini accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. / 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or . 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish aperiod of limitation with respect to . 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11,2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Desigp-Build; 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as. appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. i 

ARTICLE 12 COPYRIGHTS AND LICENSES j i 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
__pexso.n_ar^iiti1y:^mviding_seryices__or workforanyofthem,jhaL[ be deemedthe a uthors and o wners of thejr 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 
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§ 12,3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project, . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first acknowledge and accept full responsibility 
for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architects) for other Projects, then the original Architect,'if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Project(s) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,fin the event this ; 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulations and; 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Buil der’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the , 
interruption and resumption ofthe Design-Builder’s Work. The Design-Builder’s compensation for, and time tp 
complete, the remaining Work shall be equitably adjusted. ; 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compefisated for ekpenses 
incurred in the interruption and resumption ofthe Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted, 

S 13.1.3 If'thc Owner suspends the Projcci tor more than 90 cumulative da ys for re aso ns other th an t he fault ofthe 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination, ; 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13,1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment : 

§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period df 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct of indirect contract with 

the Design-Builder, for any of the following reasons: T - 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

,2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract il; through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities, performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault ofthe Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder j i 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Cohsultants, j 
Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 

-accordancumtliiheir respective a greements with the De sign -Builder; _ 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment ofthe Design-Builder and may, subject to any prior rights ofthe surety:: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 
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.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work arid other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause, 

§ 13,2.4,2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 

§ 14.1 Claims \ 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, pay mem of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
-jesnomihilffYlflumhs Claims shall rest with the party m alting th e Claim. __ 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements ofthe binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner of Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving'rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 
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§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14,1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum,-written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. ■ 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

(Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out oft or relating 

to this Contract. This mutual waiver includes . 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the services of t 

such persons; and 

.2 . damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14,2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10,3. and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 ofExhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

V .j \ 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
_Qmif^hallj^idgimJnMalj6flsiamithintm_^^j|Tecgmng the Design-Builder ’s respon se: (l)jwithdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3,1: 

(1) request additional supporting data, (2) render an initial decision rejectingthe Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision, The retention of 
such persons shall be at the Owner’s expense. 
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§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties foil to resolve their dispute through mediation, to binding dispute 
resolution. i. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14,2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand foils to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify thb 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

(Paragraph deleted) 

§ 14,3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution, 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall probeed in advance’ 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


I (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 


§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents, Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent ofthe Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such . 
assignment. 
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. ' 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. ! 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and renaedies available ; 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder; except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections j 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additihnal 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be: present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expertise.! 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5,1 and 15.5.2 reveal failure of the 
portions of th e Work to comply with requir ements e^lfrisl^dj^tlmj3esign-BuildJ3ocuments, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build 1 Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 
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§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information 's required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a cohrt or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Infortnation to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of-numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 


§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all": and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 


§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority tp the 
District. To that end, the Design Builder shall be responsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. ; 

No smoking on District property in conformance to Horry County Board of Education policy. .Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 

- repr-esentat-i-vesT4vlf)-erriployees r --agents-or-representa.tive.s^nnsub-ContractQrsmf the and Design B uilder having _ 

committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 

Promotional Materials , 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 

AIA Document A141™ - 2014, Copyright © 2004 and 2014 by The American institute of Architects, Ail rights reserved. VtfARNING: This A!A ,# Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA*' Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:12:43 on 11/20/2015 under Order No,0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes; (1196251001) 

PAPR - 000670 







PARR- 000671 


materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drag-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order idata. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architects direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee; The Design-Builder shall designate a competent individual at the worksite whose: duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://proc urement.sc.gov/PS/PS-irandivestment ohtnfr.) Consistent with Section 11-57-310(B), 

the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a. 

subcontract, that person is on the then-current version of the Iran Divestment Act List 
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Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 et seq. and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 


Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner anjd Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds . 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

Joe Dcfco, Chair of the Board of Education 
(Printed name and title) 


DESIGN-BUILDER (Signature) 

Robert Ferris, Autho rized Member 
(Printed name and title) 
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Additions and Deletions Report for 

AIA* Document A141™ - 2014 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:12:43 on 11/20/2015. 
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AGREEMENT made as of the twent y-third day of November in the year two thousand fifteen C2015~). 


Horry County Schools, South Carolina, a political subdivision of the State of South Carolina. 

335 Four Mile Rd I PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 


F1RSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raieich.NC 27601 


New Carolina Forest Middle School 

(pe r Owner’s Request for Proposals No. 1415-911 

Note: references to Owner’s Request for Proposals No, 1415-91 include its adde nda. 
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G- SUSTAINABLE PROJECTS 


Per "Design Requirements" published for Solicitation No. 1415-91and. Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2. 2015, 
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Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 


Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November Z 2015.. 
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Per "Design Requirements" published for Solicitation No. 1415-91 and Desian-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2, 2015.. 


§ 1.1.5 I nc e ntiv e- pro g rams the - Own e r intends to pursue for the Project, including thos e related to th e Sustainable 

Obj e ct i ve, and any d e adlin e s for rec e iv i ng the incentiv e s that are d e p e ndent on, or r e lated to ; th e- De s i g n Build e r ^ 

servic e s, are as fe llows: 

(Id e ntify incentive program s the Ownor-int e nds to pursu e for the Proj e ct - and d e adlines for submitting or app lying 
for th e incentive program s- .) 

Number not used. 


Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 



t 2-Sub m issi on of P e si gn Build e r Proposal -? 


■A - Phas e d compl e tion date s; 

t 4- Substantial Compl e tio n- dat er 

t§ - Oth e r milestone dat e s: 

Per "Design Requirements" published for Solicitation No. 1415-91 

( List name, l e gal s tatu s , address and oth e r -i nfor - matior e) ] 

SPL+A Architects. P.A. 333 Fayetteville Street Suite 225. Raleigh, NG 27601. 1 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91, 

PAGE 4 


Additions and Deletions Report for AIA Document A141™ -2014. Copyright© 2004 and 2014 by The American Institute of Architects. Ail rights reserved.^ 

WARNING: This AIA' 1 Document is protected by U,S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AiA^ 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:12:43 on 11/20/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 
UserNotes: (1196251001) 


PAPR - 000674 














PAkk-oUdh/b 


Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required. Article 3 s ) 
including all post-occupancv requirements published in the solicitation as amended by addenda. 


(List nam er-add r e ss and other in for mation.) 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

H orry County Schools 

Facilities Department. 1160 E Highway 50 

Conwav. SC 29526 

843.488.6965- - 


Owner may utilize third party project management which will also receive submittals. 


To be determined by Owner. If retained, such consultants will be identified promptly.. 


Robbie Ferris. S.C, AR.6106 
FIRSTFLOOR ENERGY PO SI TIVE LLC. 

333 Fayetteville St.. Suite 225, Raleigh. NC 27601 
919-573-6350 


(Gheclc th e appropriate box. Ifthe Owner and D es ign Build e r do not sel e ot - t H fnethod of bind i ng disput e r e solution 

b el ow, or do not subs e quently - agree in - writing to - a binding disput e resolution other than litigation, Claims will - b e : 

resolved by litigation in a cou r t of compet e nt jurisdiction; ) 

[ :]-- Arb i t r ation pursuant to Section 1474 

[ ■ X 1 Litigation in a court of competent jurisdiction 
[ .- Oth e r t (Specify) 

jurisdiction, noniury before a circuit judge in Horrv County. SC. 
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§ 1.4.7 Owner., The Owner is the p e r s on or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management, and such employees may, from time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement, However, it is specifically understood that the Owner 
(including these agents and employees) has no obligation or duty to apply specialty or professional knowledge and 
skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance of this 
Agreement as a design professional or specially skilled and knowledgeable construction industry member or 
construction manager, and this principle applies regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees, ; 
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The Design-Builder may invoice the Design-Builder may invoice the owner for $1.118,043. for its design woi 
er formed prior to the execution of the Design-Build Amendment. This amount is within and part of the price 


agreed in the Design-Build Amendment. . 



; Owner will not pav interest on unpaid sums. This is a specific waiver of requirements of S.C. Code 






Building Permit and Other Permits and Fees: No general building permit is required in accordance with 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical. 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 


cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 


Documents, the District shall secure and pay for necessary approvals, easements, assessments, .utility impact 


fees, permits, and such charges required for the successful completion of the work. For each day (not countin 


Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 


authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 


ermit request that is on the project’s critical path, the Design Builder may claim one (T) additional day for the 


achievement of Substantial Completion. 
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§ 3.1.4 The Design-Builder shall be responsible to the Owner for aefc -acts, errors, and omissions of the 
Design-Builder’s employees, Architect, Consultants, Contractors, and their agents and employees, and other persons 
or entities performing portions of the Work. 


§3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builderls other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities ('OSF'l in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. ; j 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly 
ba s is, or otherwise as aae e d to - bv th e Owt ref and -De si g n - Build e r. As stated in the Design Requirements, the 
Design-Builder shall submit written progress repor t s to the Own er ^reports. photographs of Work in progress, and 
other data to the Owng electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 
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.12 Additional information as agr ee d to - by th e Owner and D e sign Build e r - 

designated by the Owner through its project management software data requirements. ; 

§3.1.8.2 In a d di ti on, where the Contract-Sum is the Cost of the Work with - or wi t hout a Guarant eed 

Maximum - Pric e , -t he D e sign Builder shall include the following additional information in -i ts progress r e ports: 

t 4- D e sign Build e r - ’ -s work force report; 

t 2- Equipm e nt ut i l iz ation report; and 

,3- Cost summary, comparing actual costs to updat e d co s t - estimates. addition to the requirements of § 3.1,8.1, 

the Design-Builder shall provide similar information through in-person progress report presentations to the Horry 
County Board of Education each month during one ofthe Board’s public meetings. 


§ 3.1.10 Certifications. I Jpon - the Owner’s - writt e n - r e queat. the Design ' Builder shall obta i n from - Design-Builder 
shall include in each Application for Payment a certification from each of t he Architect, Consultants, and i i 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, informatioh and belief, the 
documents or services to which the cer ti fications relate ( i) are consisten t with the D esig n-Build D ocu ments, ex cept 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design ofthe Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. : 


§ 3.1.11.3 The Design-Builder shall perform no portion ofthe Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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§-4 .4 Dosign - Builder's Proposal 
§ 4,4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon - th e- Owncr’s issuance of a written cons e nt to proceed under Section 4.3.2, the Desiga- - Builder shall 
p r e par e and submit th e De s ign Builder^ Proposal te - the Owner. The Deaign Build e r T he Design-Builder’s 
Construction Proposal shall include the following: 

.1 A list ofthe Preliminary D e sign documents and other information, including the Design-Builder’s 
clarifications.-a ss umptiono and d e viations from th e Owner - ’s Grit e ria -original Proposal Development 
Documents as proposed in the Owner’s procurement leading to this Agreement, u pon which the 
Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation m e thod an d^i f bas e d upon - the Cost ofthe 
Work plus a fe e ; -a- writt e n statement of e stimated cost organized - by trade ca te gories ;- allowanc e s; 

cont i ng e ncies. D e sign Build e r^ Fe e , and other it e ms th af eomprise th e' Gantr - aot Sum: method: 

.3 The proposed date the Design-Builder shall achieve Substantial Completion C ompletion ; 


.6 The date on which the Design-Builder’s Construction P roposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is: to be 
completed. 


S 5.1,2,1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion ofthe permitting and approval process for this work. 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one til record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be . 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as. by wav of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall iurriish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final Completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upori the accuracy and 
completeness of such calculations and certifications. ! -- 

— Contractor’s Quality Control Progranu The Contractor shalLinstitute and maintain.,throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendents'). 


1. 

Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 

by all applicable laws pertaining to employment including, by wav of illustration and not limitation, the following: 

K_ 

Title VII of the Civil Rights Act of 1964. as may be amended. 

EL 

Age Discrimination in Employment Act of 1964. as mav be amended. i 

<L 

Title I ofthe Americans Disabilities Act of 1990, as mav be amended. 

D. 

Equal Pay Act of 1963. as mav be amended. 
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E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq.. as may be amended. 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et seq.. as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 , ! :' ' ' ' 

Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. : 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A, The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval ofthe District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (It full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents'). No less than one (11 Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors aruf 
during delivery of any materials, The Worksite Superintendent shall not perform the work of any trade or other 
duties: however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 
The Worksite Superintendentfs') shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendent's') are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder, ; 
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§ 5,5,1 1 Inless oth erwis e provided in the Design-Build Docum e nts, the Desi gn-Builder shall secure and pay for the 
buildin g p e rmit as - well as any other permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder chang e s desires to change any of the personnel. Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design professional identified by t he 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If th e re j e ct e d person or 
entity - was-reasonnbly capable of performing - th e Work, th e- Contract Sum and Contract Time s hall be incr e ased or 
d e cr e as e d by th e differ e nce, if any, occasionod - by such chang e , and an appropriat e- Ghang e- Or de r fehall be issued 

before commenc e m e nt of thesubst i tut e p e rson or entity’s Work. How e ver, no incr e ase in th e ( hntr a ct Sum or 

Contract. Tim e-s hall- be- allowed for such - change unl e ss th e -D e sign Build e r has act e d promptly and r e sponsiv e ly in 

s ubmitting - nnm e a as-r -e quir e d. 


The -In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked cun-ently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. ; 1 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractorfsl for costs the Owner i ncur s that ar e 
payabl e te - a s e parat e eentr - aetor -and other contractorfsl, respectively, incur because of the Design-Builder’s delays, 
improperly timed activities or def e ctive construction - . The Own e r shall be respon si ble - t - o th e Design - Builder for - cost s 
th e Design - Build e r ineur s-b ecaus e- of a separat e contractor’s delays, improp erl y timed aetivities ; - damage to th e 
-Werk-or defective construction. 
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A - Additional costs of profe s sion al serv i ces: ' . Change Order Allowable Pricing: For any change in 

contract price, the Contractor shall provide, itemize, and justify with appropriate supporting data 
direct costs attributable to the change. Direct costs attributable to the change in work shall be limited 
to the following: 

A, Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping; handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1. 20091. or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B, Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be ’ 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 

_ current approved contract time. The hourly labor rate for any additional contract time or laborers shall 

be actual hourly rates not to exceed thirty dollars ($301 per hour unless documehtaTprooTof payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

,2- Costs - qf laber, in&ludiflg soc i al se curity, unemployment insuranc e , fring e ■ b en efijs -re quir e d- by 

agreem e nt or cu s tom, and work e rs’ compensation insurane e- i C. Costs of fringe benefits for additional 
direct labor, including social security, unemployment or other taxes, health and workers' 
compensation insurances, or other benefits required by agreement, custom or applicable laws. Such 
fringe benefit rate shall not exceed twenty-eight percent (28%1 and the District has the right to j 

request itemized documentation proving the fringe benefit rate used, ! . 

D, Costs of machinery or equipment rented or leased in the short term specifically for completion of the 
additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
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the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

t 3- Costs of m ateri al - 3 ;-s ttppli e s and equipment, including cost of tran s portation, wh e ther incorporated or 

e onsumed rE. Costs of permits or inspection fees directly attributable to the change in work and not 
included as part of the Contractor’s requirements nor attributable to the Contractor’s nonperformance 
or non-conformance to the Contract Agreement. : 

F. Other such direct costs directly attributable to the work and approved by the District. t. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event x. 

more than one percent ('!%') after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. ; 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead aftd 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be. by wav of 
illustration and not limitation: i 

t 4-R ent aUe osts of machinery and e quipm e nt, e xclusive of hand tool s ; wh e ther rent e d from th e 

Design Build e r or others . A. Labor hours and fringe benefit costs of the worksite superintendent/s) 
when such costs were included, or should have been included, in the original bid submitted or result 
from the Contractor’s inability to meet the approved schedule or required completion date. The 
Contractor must prove, to the satisfaction of the District, such additional costs are directly attributable 
to any extension of time beyond the last approved completion date. An increase in contract price for 
additional site supervision shall be at the Districts’ sole discretion, 

B, Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C, Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to j 

accomplish the work but not to be incorporated into the work such as. by wav of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D, Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or ; 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s oWn forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs, 

t 5- Cost s-o f p r e miums - fer all b e nds and insur a nce, p e rmit f e es, and sal e s, use or similar taxes relat e d to : 

the Work: and E. Costs attributable to expediting delivery of materials, equipment or processes 
including telephone calls, facsimile transmissions, copying, employee labor and benefits, and so ■ 
forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing, 
equipment and consumables, and so forth. 

_ G. Costs for maintaining on-site facilities, including work trailers.telephones, computers, licenses. 

temporal’/ utilities, and so forth. 

H, Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I, Catering or vending services, portable toilets, dumpsters, and so forth, 

J, Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 

pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%t of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent flCF/o) of the allowable direct 
costs. 
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C,_ For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 

allowable by the Contractor for administration of the sub-contract, 

t€ - Additional co s ts of supervision and-field office p e rsonn e l dir e ctly attributable to th e cha uge rRetainage: 

The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be amended 
by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 
Agreement and payable at the time of final payment after a - ) full completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, bl submittal of all closeout documents, 
and c~) submittal of an affidavit of payment of debts/claims, if requested bv the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3. 5%) shall bef etained from the 
progress payments of any subcontractor bv the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. ; , . ■ 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written; 
request, information necessary and relevant for the Design-Builder to e valua te , giv e- notice of or e nforc e mechanic’s 
l ien -rig hts. Such information shall includ e a correct statem e nt of the record l e gal title to th e prop e rty on - which - the 
Proj e ct is located, usually ref e rred to ns the s ite, and the Owner’s inter e st th e rein. give notices ofproiect 
commencement and take other action to protect the integrity and exclusivity of the project payment bondlsl. 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing build i n g -land development, zoning, and 
other permits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. - Ther e after, the D e sign Bu ild er 
may only request such e vidence if (1) the Own e r - fails to mak e paym e nts to the Design Build e r as the Design -Build 
Documents requ i r e ; (2 )- a change in the Wor - lc mat e rially changes the Contract Sum; or (3) th e D e sign -B u i ld er 

id e ntifi e s -in wr - i ti ng a r e a s onabl e conc e rn regarding the Owner’s ability to mak e payment when due. The Own e r 

shaH- fumish such evidenc e a s- a condition pr e c e dent to c o mm e nc e m e nt or-e e ntinuation of th e Work or the portion of 

the W o rk affected by a mat e rial change. After th e Own e r furnishes th e evid e nc e r t h e Ow ne r shal l hot mat e rially vary 

such - financial - a r r ang e ments without - prior notic e to the Design Build e r. Proposal., 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence £jnd continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change ( Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
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Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof! the ten-day period referenced herein is reduced to five (51 days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under $ 3,1.9. 


§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETLONIOF THE WORK, 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage- 
hardship. and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms: 
use of alternate sites for the educational program: disruption of class locations: disruption of athletic program: 
disruption of public service activities planned for the project: loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks :of equipment, 
vehicles, and unfinished work on the campus during the academic term: general disruption of the teaching and 
learning process due to project activities during the academic term: moving equipment during the academic term 
when students and full staff are present: harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project: loss of student morale and academic \ 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facil ities and other current construction projects. Th e ■ 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time alloWed’for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner:; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 
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§- 8r 2.3 This Section - 8.2 do e s not pr e clud e recovery of damages for delay by either party under other.: provi s ion s^e f 
the Design Build Docum e n tor 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions at were abnormal for a period of time 
which could not have been reasonably anticipated: b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done: and cl had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days „ 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (101 days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered.: The approved 
extension of time shall be incorporated in the next Change Order, \ 

S 8,2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 

-anticipated hv the Contractor as "adverse weather." and such time shall not be considered justification for an _ 

extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays. Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the two (21 days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one ('ll full day of extended time for each full working day 6f adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. Airequest for adverse 
weather extension shall not be allowed after the date established for substantial completion. ' 
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§ 9.3.1 At least ten -TWDNTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


T he Owner shall, within seven days aft e r-r -eee ipt of the Design Build e r’s-Apolication for Pa - vm -e ntt -SEE 8 A.l.5.1.3 
FOR SCHEDULE. In accordance with the schedule set forth in § A. 1,5.1.3. the Owner issueito the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part 'as provided in 
Section 9.5.1. 
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.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e Design Build er fails t e 
famish s uch e vid e nc e within seven days, the -Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, e xc e pt as may oth e rwis e- b e r eq uired by law. C ontractor. 


§ 9.6.7 4 nlesi; the D e sign Builder provides the Owner with a payment bond in the fall p e nal s um of th e Cont r act [ 
Sum, payments receiv e d by the D e sign Build e r for Work properly performed by the Archit e ct, Consultant s; 
Contractors and oth e r person or entity providing s e rvic e s er worl e for the De s ign - Buil de r, shall b e h e ld by the 
D e sign - Build e r for th e Arch i t e ct and thos e- Consu l tants, ’ Contrac t ors, o r oth e r p e rson or - e ntity providing servic e s or 
work for the Design Builder, for which paym e nt was mad e by the Own e r. Noth i ng c o ntain e d herein shall r eq uir e 
mon e y - to be placed in a s e parate account and not -e ommingled with mon e y ofth e D e sign - Bui l d e r, sh al l create any 
fiduciary liability or tort liability on the part of th e Design - Builder for br e ach of trust or shnll -e ntitl e any p e r s on or 
entity to an award of punitiv e damages against the Design Build e r for br e ach ofth e r e quirem e nts of this pre v i s t e ft r 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepar e and submit to the Owner submit to the Owner 
an occunancv permit issued by the South Carolina Office of School Facilities and a co mprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility^ 
of the Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt ofthe Design-Builder’s list, the Owner shall mak e- an inspection to det e rmih e-w heth e r -t h e 
War - l e- or - d e signat e d portion th e r e of is s ubstantially compl e te. If th e Owner's insp e ot - i e fl review the Work,, If the 
Owner’s review discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance ofthe Certificate of 

Substantial Completion, complete or correct such item upon notification by the Owner, In such case, the. 

Design-Builder shall then submit a request for another inspection by th e Owner to determin e- Sub n tantial 
Completiof b r eview of the Work by the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will pr epar e- for 
t he Owner ’ s signature obtain for the Owner an occupancy permit issued by the South Carolina Office of School 
Facilities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantial Completion; establish responsibilities ofthe Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which, the Design-Buildefshall finish all items 
on the list accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Substantial Completion. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspeet 
review the area to be occupied or portion of the Work to be used in order to determine and record the condition of 
the Work. 
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.2 failure of the Work to comply with the requirements of the Design-Build Documents; or 
.3 terms of special warranties required by the Design-Build Documentsi Documents; , ; 

A _ post-occupancy services to be provided by or through the Design-Builder. ; 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements ofthe Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within ene y e ar nft e r - th e date of 
Substantial Completion ef th e Worl ee r d e s i gna t ed p o rtion thef e ef or after th e date for comm e n eemenfef warranties 
established under Section 9.9.1, or by term s- of an applicable sp e cial warrant y- r e quired by the D e sign-Build 
Documents, t he three-year duration of the Design-Builder’s post-occupancy obligations,, any ofthe Work is found 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the i 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery 
ofthe condition. During th e on e- v e a r -this period for correction ofthe Work, ifthe Owner failsito notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. Ifthe Design-Builder tails to 
correct nonconfo rming Work within a reasonable ti me during that period aft e r receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 The one year T his year period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion ofthe Work. 

§ 11.2.2.3 The one y e ar T his period for correction of Work shall not be extended by corrective Work performed by 
the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e y e ar 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sqm will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication, 
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§ 12.3 Upon execution ofthe Agreement, the Design-Builder grants to the Owner a limited, irrevocable and i 
non-exclusive license to use the Instruments of Service solely and excluaively- for purposes of constructing, using, 
maintaining, altering and adding to the Proj e ct, provided that th e Owner substantially p e rforms its obligations, ; 
including prompt - p - aym e nt of all sums when due, und e r the Design Bui - ld Documents. P roject, i . T he license granted 
under this section permits the Owner to authorize its consultants and separate contractors to reproduce applicable 
portions ofthe Instruments of Service s ol e ly and e xclu s i ve ly for use in performing services or construction for the 
Project. If the D e sign-Builder rightfully terminat e s this - Agre e ment for cause ns pr o vid e d -i n Section 13.1.d or 

1.2.3.1. PROTOTYPE. The Owner shall have the riaht to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first acknowledge and accept full responsibility 
for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architectfsl for other Projects, then the original Architect, if not retained for 
the other proiecttsl. shall be relieved of any liabilities arising out ofthe other Proiectfsl and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Projects'). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, , 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12.The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason oth e r than the d e fault ofth e Own e r o r in the ev e nt th e Degign -B uild er ’s 
Arch i tect, - Con s u lt ants, or Contractors t e rminat e their ag re ements with th e Design Build e r for cause, t o obtain a ; 
limited, irrevocable and non-exclusive license sol e ly and exclusiv e l y-for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that th e Owner (1) agr ee s - fo pay to the Archit e ct, 

Consu ltant or Contractor all amounts-duc, and (2) provide th e - A rchit e ct , Con s ultant - or Contrac to r with - the Own e r’s 
writt e n ag reem e nt to inde mn if y and - h otd harml e ss the A rchitect, Consultan t- or Contactor from all costs and 
exp e nses, including the cost of d e fense, r e lated to claims and causes of action ass e rted by - any third person or entity 
to the ext e nt such oost s- and exp e ns e s arise from the Own e r’s alt e ration or u s e ofth e Instrum e nt s of S e rvic e . subiect 
to South Carolina regulations and policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors ofthe Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Own e r, io the extent 

permitted by law ; - furth e r agrees to indemnify and hold - harml es s the Design Builder, Archit e et r ConsufaantS; '. 

Contractors and any oth e r p e rson or - entity -p rovi di ng services or work for any of th e m, from all costs and exp e nses, - 
including the cost of defens e ; - related to claims and causes of action ass e rted by any third - person or entity to the 
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e xt e nt such costs and exp e nses aris e fr e m th e Own e r’s alteration or us e of the Instruments of Service und e r this 
Section 12.3.2. Th e t erms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termin at ion, together with Rcimbur s ab ie- Exn e nses -t h e n du e -termination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation.set forth in 
Section 2.1. :■ . 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and wefik -profit on that executed Work, and costs incurred by reason of such 
t e rmination, and damag esr t ermination. 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages: 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Gerrirae h -Contract and are expressly included in the performance of 
the Work covered by the Design-Builder’s performance bond. 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along with rea s onable overhead and 
profit on th e Wori ^ not e xecut e d fr ermination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law, but in any -e a s e not mor e than 10 -ye ars after th e- date e f Subkantial Comp le tion 
of th e Work. TheOwnemnd D e sign - Build e r waiv e all claims and cause s of action not cemm e ne e d in -a ccordance 


with this S e ction 1 4 .1.2. law. 
PAGE 32 


§ 1 4 .1.6.2 If adv e rse weather conditions are the basis for a Claim for additional tim e , s uch C laim shall b e 

documented by data sub s tantiating tha t w e ather conditions were abnormal for the period of tim e , - could not - h a v e 

been r e asonably anticipated, and had - an adverse e ffect on the s c hedul e d construction ; 


.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Wei feWork and otherwise available under this 
Agreement. 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order.! #an-afbitrntion proceeding is stayed pursuant tothis Seotion - 14.3. - 2, the parti e s may 
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§— 1 4 . 443 The Owner and Design Builder grant to any p e rson or e ntity -mad e a party to an arbitration conducted 
under thi s Section 14.4, whether by joinder or coa s etidation, th e same rights of joinder and eonsQlida t wn as th e 
Qwn e i -an d Design - Build e i - un d er this Agr ee ment 


The Contract shall be governed by the law of the place where the Project is locat e d e xcept that, - if the parti es hav e 
se l e ct e d - arbitrat i on as the method of binding - disput e r e solution, the F e deral Arbitrat io n Act shall gov e rn 
S e ction 14.4 .located. ; 


PAGE 34 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended;, or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address knowhto the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via ’ 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or prdiect 
management software used by the parties for the project, 

PAGE 35 

Conduct of the Design-Builder’s Principals. Employees, Agents and Representatives 

_ The safety and security of District staff, students and the general public are of utmost priority to the 

District. To that end, the Design Buildg shall be responsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design . 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to. or use of abusive or profane language in the presence of students, parents. 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D Secure SLED (State Law Enforcement Division) criminal background checks on all the 

Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
- knmediatefv-upon-requestn - 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. ■ The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project, The Architect shall not make any representations in promotional land professional 
materials other than the identification of the District without the District’s approval of the Vfritten copy prior to 
submission, printing and distribution. This condition shall survive termination or completiondf this Agreement. 
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Drug-Free Workplace 


The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44. Chapter 107. § 44-107-10 through 5 44-107-90 of the South Carolina Code of Laws as 
may be amended. i 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintairied bv the Architect for 
a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 

Tire Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining;to any Project are 
available for inspection at the location specified bv the District within seventy-two (12) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion ofthe Agreement, i 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved bv the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S, Department of Labor. Federal Highway Administration, Manual on Uniform Traffic Control Devices for ! 
Streets and Highways (Washington. DC; GPOI as may be amended, to facilitate traffic control on public rodds, : 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any : 
extent bv work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so : 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lav down" areas or work areas bv unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any'), permits! 
inspections and related fees for each or any such licenses, permits and/or inspections required bv state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 


__ Iran Divestment Act: The Iran Divestment Act List is a list published bv the I State! Board pursuant to 

Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procurement.sc.gov/PS/PS-irandivestmentphtmf.') Consistent with Section 11-57-310fB\ 
the Contractor shall not contract with any person to perform a part of the Work, if. at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all eriiplovers to verify the ; 

legal status.of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1. 2012. all South Carolina employers are required to enroll in the U.S. j 

Department of Homeland Security’s E-Verifv program and verify the status of new employees within three business 
days, using E-Verifv, Failure to use E-Verifv to verify new hires will result in probation for the employer or 
suspension/revocation ofthe employer’s business licenses. 
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SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etsea. and agrees to provide to the Owner any 
documentation required to establish either: la') the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor: or ('b'l the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 


PAGE 37 

.4 AIA Document Aid 1™ 201 - 4, Exhi b it C, Sustaina b l e Projects, if completed 

r§- AIA Docum e nt E203™ 2013, Buil d ing Inf o rmati o n Mod e l - mg and Digital Date Exhibit, if 

compl et ed, or the following’ Owner’s Request for Proposals No. 1415-91 (with addenda") and 
Design-Builder’s Proposal to the same as accepted by the Horry County Board of Education, ' 


.6- Other : 

1 5_ Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 


Joe Defeo. Chair of the Board of Education_Robert Ferris. Authorized Member 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Friday, November 20, 2015 3:20 PM 
Robbie Ferris 
RE: HCS drafts 


Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


That's OK. I need to do'some stuff over the weekend anyway so I'll have my laptop and be able to make the 5 sets 
whenever we get the last wording settled. 


Keith R. Powell 
Childs & Halligart, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-dlsclosable and protected by attorney-client privilege, If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately, 


From: Robbie Ferris rmailto:RFerris(5)sfla.blzl 
Sent: Friday, November 20, 2015 3:12 PM 
To: Keith R. Powell 
Subject: RE: HCS drafts 

I have been very tied up today, I am still trying to get thru this, I am sorry I have not gotten back to you. 


From: Keith R. Powell rmailto:kpowell@childs-halliqan.netl 
Sent: Friday, November 20, 2015 2:16 PM 
To: Robbie Ferris 
Subject: HCS drafts 

Added language from HCS forms not included this morning. Still have 1 typo to fix that you noted. Changed signature to 
Board Chair. 


-Keith-R-Pewell- 

Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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Sheri L. Wainscott 


From: Robbie Ferris <RFerris@sfla.biz> 

Sent: Friday, November 20, 2015 3:12 PM 

To: Keith R. Powell 

Subject: RE: HCS drafts 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


I have been very tied up today, I am still trying to get thru this, I am sorry I have not gotten back to you. 

From: Keith R. Powell fmailto:kpowell@chiids-halliaan.net l 
Sent: Friday, November 20, 2015 2:16 PM 
To: Robbie Ferris 
Subject: HCS drafts 

Added language from HCS forms not included this morning. Still have 1 typo to fix that you noted. Changed signature to 
Board Chair. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


1 


PAPR - 000694 




PAPR- 000695 


Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Friday, November 20, 2015 8:37 PM 
Robbie Ferris 

Re: RF revisions to checked draft 11_20_2015 
image002.png 


Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


Thanks. Currently in a "Madeline" the little French girl tv marathon with Cabernet for parents - will check out on my pc 
tomorrow. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege, if you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 20, 2015, at 7:32 PM, Robbie Ferris < RFerris(5>sfla.biz > wrote: 

Keith, 

Attached are what I believe are the last few changes. Call me any time, day or night, to discuss if you like. 
Please remember there are differences in the allowances, also don't forget the allowance for socastee 
ms site. Of 2.5 mil 

Also we added language that says we get time extension for them not having a site. 


FTQmrAarcnTTt(omas- itirraiitorathomas(a>met-conus-:eom-V 
Sent: Friday, November 20, 2015 7:26 PM 
To: Robbie Ferris 

Subject; FW: RF revisions to checked draft 11_20_2015 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | emaihathomas@ metconus.com 
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pmr rm mr 


website | linkedin | twitter | instaqram 
<itnage002.png> 


IMPORTANT: This e-mail message is intended solely for the individual or individuals to whom it is addressed. 
It may contain confidential information. If the reader of this message is not the intended recipient, you are 
requested not to read, copy or distribute it or any of the information it contains. Please delete it immediately 
and notify us by return e-mail or by telephone (910) 521-8013. 


From: Aaron Thomas 

Sent: Friday, November 20, 2015 6:56 PM 

To: Robert W. Ferris < rferris(S>sfla.biz > 

Subject: RF revisions to checked draft 11_20_2015 


<RF revisions to checked draft 11_20_2015.docx> 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Saturday, November 21, 2015 4:13 PM 

To: 

'Robbie Ferris' 

Subject: 

RE: RF revisions to checked draft 11_20_2015 

Attachments: 

644371 AIA A141 - Checked Draft - (l).pdf; 644371 AIA A141 - Checked Draft - (2).pdf; 
644371 AIA A141 - Checked Draft - (3).pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately, 

From: Robbie Ferris rmailto:RFerris(g>sfla.biz l 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R, Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

-Begin forwarded-me-ssage^--- 

From: Aaron Thomas < athomas(5>metconus,com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(5>sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
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subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extensions 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEEb-AP | President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | emaikathomas@ metconus.com 
website | linkedin | twitter | instaqram 
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Sheri L. Wainscott 


Keith R. Powell 

Saturday, November 21, 2015 4:14 PM 
'Robbie Ferris' 

CORRECTED E: RF revisions to checked draft 11_20_2015 

EX B v2 - Final - (l)(l).pdf; Exhibit A - Final - (l).pdf; 673757_2 141 main - Final - (1) 
(l).pdf 

Importance: High 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


From: 

Sent: 

To: 

Subject: 

Attachments: 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 
How are these? Will make changes for MB and SMS issues. 
Keith R. Powell 

-Childs^&-HaJtigan- r -P-,A.----_ 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 
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From: Robbie Ferris rmailto:RFerris@sfia.bizl 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Poweil 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(5>metconus,com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris@sfla,biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night; 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm atthe office. 

Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521,8013 | mobile 910.734.0537 | emQikathomas@ metconus.com 
_ website | linkedin | twitter j instaqram 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Saturday, November 21, 2015 4:33 PM 
Robbie Ferris 
Re: Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Uh huh sure they do. I have a concert to go to soon. If you like these I can make all the finals tomorrow. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 21, 2015, at 4:17 PM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> I will be at my office in about one hour and I will take a look at this and get back with you ASAP. You're one heck of a 
hard worker. I hope HCS appreciate all that you do for them 

> 

> Sent from my iPhone 


l 


PAPR-000701 





PAPR - 000102 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Sunday, November 22, 2015 12:04 PM 
'Robbie Ferris' 

RE: CORRECTED E: RF revisions to checked draft 11_20_2015 
al41 ffep - Final - (l).pdf 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Sorry Robbie - I ran the "final" off the wrong base document, which is why you had fewer changes. Try this 
one. Getting to Ex A separately, 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disciosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris [mailto:RFerris@sfla.biz] 

Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas (athomas@metconus.com); Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Here are my comments. 

I just happened to find one item A.3.1.6 and A.3,1.7 that I thought were had agreed upon that was changed. If there are 

-Other subs tan tial th i n g s tha t you changed pleas e let me kno w w he re they are . _ _ 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something like that needs to 
be included. Most of our subs plan on working Saturday and or Sunday to get the work done. To not allow rain 
days if they fall on the weekend would be to defeat the purpose. Also we are told getting a rain day out of HCS 
with their current language takes a supreme court judge, seriously I We don't want to have to hire a scheduling 
expert and a lawyer every time it rains. The language needs to be simple , if it rains more than 2 days per month 
we get the extra days. As I see it were are saving HCS a lot of embarrassment by making this concession. They 
unnecessarily delayed the procurement process not us. I would rather not recount the delays because it would 
be unproductive at this point. We are taking risk here. What if we have a dry year? Regardless of the time 
extensions they should know we will do everything in our power to finish these jobs when they need them. We 
would not be able to withstand the political pressure of kids not have a school to attend even if we contractually 
had the time. 
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Exhibit A 

• A.l.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 25 rd we get paid 
by the 15 th of the following month. The last blank is (30) days according to exhibit F 

• A.2.2 May 1 st goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our proposal complies with the 
conceptual design or any other project requirement. They accepted our proposal. — 

The design builders proposal clarifies the design builders assumptions and clarifications. 

® A.3,1.7- The design builders proposal has been determined by the owner to be an acceptable interpretation of 

the RFP and the project requirements. 

From: Keith R. Powell [mailto:kpowell@childs-halliqan.netl 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 
Importance: Fligh 

Forget prior. Flere they are. Remote computer not as simple as being there. 

Keith R, Powell 
Childs & Flalligan, P.A. 

Columbia, South Carolina 
www.childs-halliRan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: ’Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

Flow are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Flalligan, P.A. 

Columbia, South Carolina 

www.childs-hailigan.com ------ 

(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris [mailto:RFerris@sfla.bizl 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 
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Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(5>metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(a>sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" -(2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. 1 763 Comtech Drive | PO Box 1149 [ Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | emQiT.QthomQS@ metconus.com 
website | linkedin | twitter | instaqram 
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Additions and Deletions Report for 

AIA * Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:13:18 on 11/23/2015. 


PAGE 1 

New St. James Intermediate School 

(per Owner’s Request for Proposals No, 1415-91 and Design-Builder’s Proposal in response to the solicitation.) 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (2015) . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified in $ B.2.1 
and/or B.3.2.. 

PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agr e emen t , - unl e ss a different duration is stat e d b e lew t 

(If the Design-BuUdcr is rcqitired - tei maintain imurane efo r a duration otker -t han the expiration ef - ihe period for 
correction ef-Work, state the durat i on.) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 1 for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 


Additions and Deletions Report for AIA Document A141™ - 2014 Exhibit B. Copyright© 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This AIA'“ Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution 
of tills AlA te Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the taw. This document was produced by AIA software at 11:13:18 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 
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.3 damages because of injury to or destruction of tangible propertv f- property, and must contain the 
subcontractor exception to the "your work" exclusion: 


§ B.2,1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 1 in the aggregate for bodily injury, death of any person, and property damage arising out ofthe 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 1 per claim and two million f$ 2,000,000 

) in the aggregate. 

§-B t 2.1.7 Pollution Liability cov e ring perform an ce ofth e Work, with policy limits of not l e ss than -($-)-per 

claim and -($- ) in-the aggr e gate - 

§ B.2.1,7.1 Th e D e sign - Builder may - obtnin a combined Professional Liability and Pollution Liability policy to 
sa tisfy t h e requir e ments set forth m-Sections B.2.1.6 and B.2.1.7, wit h combined policy limits that ar e not l e ss tha n 
($- ) p e r claim and -($-) in the aggregate. 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile 
Liability' and-Pollution - and Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement ofthe Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability; 
and Pollution and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 


100% of contract value. 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a build e r’ s risk "all risk" or e quivalent policy form in the amount o: 



Carolina Insurance Reserve Form PD-23. 


Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3,2 with another property insurance policy written for the total 
value of the Project that shal 1 remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 
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co ns e qu e ntial loss es- du e t e- fire or-efe ef- hazafds cov e red under th e- prop e rty insuranc e- r e quir e d und e r th i s - Exhi - bk B 
t o the Agreement. 

§ B.3.2.5 If during the P roject con s truct i on p e riod the Own e r insures properties, r ea l or per s onal 6r - both; -ft t or 
a djac e nt to the sit e by property insurance und e r pe ti e les s e parat e tom thos e insuring -t he Pro j ect ,-of if aft e r final 
p aym e nt pro pe rty insuranee is to b e provided on the compl e ted - P -feje ot t hrougb a policy or policies other than those 
■ insuring the Pro j eo L durin g- the - eenstruc t ion p e riod, the Owner shall waive all rights in accordance with the terms of 
Section B.3 - . -2r 7 for damag e s caused by fir e or other caus es- ef loss covered by this separate property insurance. - All 
separate policies sh al l provide this waiver of subrogation by endorsem e nt or otherwis e . 


§- B.3.2J Wa i v e r s - e E - Subrogation. The Owner and D e sign Build e r waive - all rights against (1) each other and an y- ef 

t h e ir e e n - sultantsj -sn bcons tt ltant sr cont r- actors and subcontractors, - ag e n - ts - and e mploy ee s, each of the oth e r, and . 

( 2) an y- separate contractor s dese r ib e d in Section 5.1 - 3 of the Agr ee ment, if any, - and any of th e ir - s e bcontraeter sj 

sub subcontractors, agents and e mploy e es, for damages caus e d by - fir e or other - caus e s of loss to th e extent cov e red 

b y property insurance obtained pursuant to S e ction B.3.2 or oth e r - prop er ty insuranc e applicable to the Work and 

compl e t e d - construction, e xcept such rights ns - they h ave to proce e ds of such in s uranc e held by the Owner as 
fiduciary. The Owner or D e sign Builder, as a p propriate, shall r e quir e of the s e parat e contractors describ e d in 

S ectio n 5; 13 - of th e- Agr ee ment, if any, and the subeent - raefors, sub subcontractors, agents - and employe es- of - anyof 

them, -b y ap p ropriate agr e em e nts - , writ te n wh e re l e gally - r eq uir e d - for validity, -s imilar waivers each in favor of the 
other parti e s enum e rated herein. The polici e s shall provid e such - waiv e rs - of subrogation by e ndors e ment or 

otherw i se. A-waiv e r of subrogat i on shall b e-e ffeotiv e as tea person or entity even though that p e rson or -en tity- wo uld 

ether w i se h av e a duty of indemnification, contractual or otherwise, did not pay the insurance pr e mium d ire ctly-or 

indir e ctly, and whether ar-not th e p e rson or e ntity had an insurable interest in -4 h e prope r ty damag ed? 


PAGE 4 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement, If the Own e r and Design Build e r hav e selected arbitration as 
the m e thod of binding di s put e-re solut io n, - t he- Owner as fiduciary shall mak e settlem en t w i t h i nsurers or,-in th e cas e 
of a dispute ov e r -di stribu t ion of insurance proceeds - , - in accordance with the directions of the arbi tr ator - 

ART I CLE - -Bt4- SP EC IAL TERMS AN D CONDITIONS 

Special t e rms and -e on d kk>ns that modify this - Insuranc e and Bonds Exhibit, if-any, are ns -fe llow st 
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Document A141“ - 2014 Exhibit B 


Insurance and Bonds 

for the following PROJECT: 

(Name and location or address) 


New Myrtle Beach Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC. 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St, Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015). 

(In words, indicate day, month andyear.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

| $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($2,000,000 ) per claim and two million ($2,000,000 

) in the aggregate. 

| (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2; (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 
The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER'S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


| (Paragraph deleted) 

§ B.3.2.1.2 Ifthe insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

| (Paragraph deleted) • 

§ B.3. 2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C, Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


| (Paragraphs deleted) 

§ B.3.2,6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


| (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


| (Paragraphs deleted) 
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Additions and Deletions Report for 

AlA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AlA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AlA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AlA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AlA document, This Additions and Deletions Report and its associated document were generated 
simultaneously by AlA software at 11:13:01 on 11/23/2015. 


PAGE 1 

New Myrtle Beach Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder's Proposal in response to the solicitation.') 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolin a. 
335 Four Mile Rd. 

Con wav. SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third d ay of November in the year two thousand 
fifteen (20151 . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B, Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified in $ B.2,1 
and/or B.3.2., 

PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreement, unless a different duration is stated below: 

{ If the Design Builder is required to maintain insurance for a duration other than the expiration of the period for 
correction-of Work, state the duration. - } 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ( $ 2,000,000 ) for each 

occurrence and five million ($ 5.000.000.00 1 in the aggregate providing coverage for claims including 
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.3 damages because of injury to or destruction of tangible property; - property, and must contain the 
subcontractor exception to the "your work" exclusion; 


§ B.2,1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 
Si.OOO'OOO.OO ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100,000 per accident. 

§ B.2,1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 1 per claim and two million ($ 2,000,000 

) in the aggregate. 

§ B.2.1.7 Pollution Liability covering performance of the Work; with policy limits of not less than —($-}-per 

claim and -- ) in the agff e gat e- 

§ B.2.1.7.1 Th e De s ign Builder may obtain a combin e d Prof e ssional Liability and Pollution Liability policy to 
satisfy-the requir e m e nts set forth in Sections B.2.1.6 and B. - 2 t 1.7, with - combined policy limits that are not - less than 
($- ) p e r claim and -($- ) in th e aggregate. 


§ B.2.1.9 Additional insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile 
Liability and Pollut - ion - and Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1,10 Certificates of Insurance, The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement ofthe Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 ofthe Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration ofthe time required by Section B.2.1. 

The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollution and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 

A312 Performance Bond and A312 Payment Bond, The 
performance bond, may, but is not required to secure the j 00% of value 

professional liability of design professionals to the extent 1 

such liability is covered by the design professional’s 
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professional liability insurance. 


§ B.3,2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a builder’s - riolc "all - risk" or equivalent policy form - m th e amount o: 



Comp le tion in accordance with S e ction 9:8 of th e- Agr ee m e nt. South Carolina Insurance Reserve Form PD-23. 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3,2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2,2 of the Agreement. 
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con se q ue ntial lossos - d u e to fir e or other hazards cov e r e d under th e prop e rty insuranc e r e quired- u nd e r this Exhibit B 
to t h e Agre e m ent 

§- B,3.2.5 If du ri ng th e Proj e ct construction period the Owner insure s prop e rties, real or personal or both, at or 
adjacent to the-site by - property insuranc e under po - l tei e s s e pnrate # om those ins u ring th e- Proj eef , or i f -a ft e r final 
p aym e n fi prop e rty In su rance is to be provided on the completed Project through a poliey - or policies other than those 
i n s uring - the Project during th e con st ruction period, the Own e r shall waive all rights in aecordanee wit fi- th e t e rms of 
Section B.3.2.7 for damages caus e d by fire or oth e r - cause s of loss cover e d by this separate property insurance. A ll 
s eparat e polici e s shall provid e- this waiver of subrogation - by e ndorsement or oth e rwis e^ 


§ B.3.2.7 Waiv e rs of S ubrogation. Th e Own e r and Design Builder waive all rights against (l) ea ch other and any of 
t h e ir -e e n sultants, subconsultnnts, contractors and subcontractors, agent s and em p) oy ees ; -e ach-of the other, and 
(2) any separate contractors describ e d in S e ction 5.13 of the Agreement, if any, and any of their subcontractor 
sub subcontractors, agents and e mploye e s ; - fer damag e s caus e d by-fire or other causes of los s to th e ex -t ent covered 
by property insurance obtain e d pursuant to Section B.3,2 or other prop e rty insuranc e appli cable to the Work - and 
completed construction, except such rights as th e y have to proc ee ds of such insurance held by 4he Qw ner-as 
fiduciary. The Owner or Design Builder, as appropriate, shall requir e of th e-s eparat e contractor s de s crib ed-in 
S eotion-5.13 of the Agreem e nt, if any, and the subcontractors, sub subcontractors, ag e nts and e mploy e es - efia n y of 
them, by appropriat e agreem e nts, writt e n"w h er e leg a lly r e quired for validity, similar wa i vers e ach in f a vor of th e 
e th e r parties enumerated h e r e in. Th e -polici e s shall - provid e- such waivers of subrogation - by e ndors e ment or 
o therwi s e. A waiv e r of subrogation shall be effective as to a p e rson or entity e v e n though that per s on or e ntity - would 
e th e r - w i se have a duty of ind e mnification,-oentractua] or oth erwise , did net pay th e insu r anc e premium directly or 
■ indir e c tl y, and wheth e r or not the person ■ or -e ntit y- had nn insurable interest in th e prop e rty damaged. 


PAGE 4 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If - th e Owner and Design Builder hav e sel e ct e d arbitration as 
th e m e thod of binding disput e r e solution, the Owner as fiduciary - shall make s ettlem e nt with I n sur e r s-er, in th e ease 
of a disput e ov er distribution - of in su rance proceeds, in aecordanee with the direetions of th e- arbitrators. 

ARTIC L E B. 4-S PECIAL T E RMS -A ND C O ND I T IO N S 

Sp e cia l- terms and conditions that modify t h is Insu ra nc e- a n d Bonds Exhibit, if any, are a s follows: 
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Document A141" - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying ALA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month andyear.) 

for the following PROJECT: 

(Name and location or addressj 

New St. James Intermediate School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 
1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner, and Design-Builder hereby amend the Agreement as follows. 


Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance ofthe Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 


[ X ] Stipulated Sum, in accordance with Section A. 1.2 
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(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-seven million seven hundred forty-two thousand three hundred 
thirty-three dollars ($ 47,742,333,00), subject to authorized adjustments as provided in the Design-Build 
Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5,1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25" 1 day of each month that 
payment is being requested and at completion of the project, using the form provided by the District, The 
payment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; bj any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; cj any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District’s opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 
undisputed amounts shall be made by the 15"' day of the following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"’. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately, The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification ofthe documentation submitted in accordance with 
Sections A.1.5.1.4 or A. 1.5,1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, ifrequired by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest ofthe Owner. 
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§ A.1.5.1,7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


| (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


I (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4,13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

| § A.2.2 The. Design-Builder shall achieve Substantial Completion of the Work as follows: 

| May 1,2017. 

| (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work) 
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Liquidated damages per A141-2014. 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table■ deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1 ,500,000 
$350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1,865,000 
$ 200,000 


Owner Playground Equipment Allowance $150,000 


.2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


| (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER'S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below; 

(Identify name, title and contact information.) 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
(Paragraphs deleted) 

Assistant Superintendent: Rodney Nichols 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 

(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to theContract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient,construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defeo, Chairman of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit A 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:12:44 on 11/23/2015. 


PAGE 1 

This Amendment is incorporated into the accompanying AIA Document A141™—2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New St, James Intermediate School per Owner's Request for Proposals No. 14I5-91and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 2952 6 


PIRSTPLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St.. Suite 225 
Raleigh, NC 27601 


[ X_] Stipulated Sum, in accordance with Section A, 1.2 b elow 

{-— ]Co s t of th e Work plu s-t h e D es ign-Builder’s Fee, i n aooordano e wi t h -S eotl e n A. 1.3 below 

{ - ]Gost of the Wor - k plus th e D es ign Builder's Fe e with a Guara n teed Maximum Price, in accord a nce 

with S e ction A.4.1 below 

(Base d on the selection abov e , complete S e ction A. 1.2, A.1.3 or A.l. d- below. ) 
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§ A.1.2.1 The Stipulated Sum shall be($-T -forty-seven million seven hundred forty-two thousand three hundred 

thirty-three dollars ($ 47,742,333.00), subject to authorized adjustments as provided in the Design-Build 
Documents. 

§ A4.2.2 The Stipulat e d - Suro- i s bas e d upon th e following alt e r -ft at es r if any, which - ar e d es crib e d - in - the Desig n Build 
Documents and are h e r e by acoept e d - by th e Owner: 

(State the numbe rs o n- e the r identification of acce p ted alternates. If the Chvmr is-p e rmitted to accept other alternates 
subsequent to the - oxee ut ion qfthisArticndmcnty-a tt ach-aschedute of such other alternate s -shmvmgthe-chartge in 
Stipulated Sum for eae - h - and t he deadline by which the alternate must-be-accepted-) 
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§ A .1 . 4 ,3.5 Assumptions, if - any,-on which the Guarante e d Maximum Price is bas e d ;- 


§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month, or as follow s : 

month. 


§ A. 1.5.1.3 Provid e d-that an Application for Payment is r e ceived not later than the - day of the month, th e- Qwn er 

s hall make payment of th e c e rtifi e d amoufft -te-the-Be sign Build e r not lat e r than th e- day of th e- month. If an 

App li cation for Payment is r e c ei v e d by the Own e r aft e r the application dat e fixed abov e , paym e nt -s hall be mad e by 

the Own e r not lat e r tha n-(- ) days-after th e Own e r r e c e iv e s the Application for Paym e nt; 

(Fp . dn . ral, state - fw - lnnal laws may mqmrc-p a ymant within a certain period of tf w er t A n itemized payment req uest 
shall be submitted to the District bv the 25"' dav of each month that payment is being requested and at 
completion of the project, using the form provided bv the District. The payment request shall not include a) 
anv work anticipated to be completed but not completed bv the end of each month being requested: bl any 
materials not incorporated into the work to be performed except those properly stored as stated in the 
Contract Agreement: cl anv damaged, used, inferior or substituted materials not meeting the requirements 
and standards of the contract: nor dl anv amounts the Contractor does not intend to pay to any subcontractor 
or supplier, where performance or material quality is in question or anv other dispute is pending. If, upon 
review of the payment request and based upon the best determination of the District the amount requested 
does not accurately represent, in the District’s opinion, the progress of the completed work to be performed 
in the Scope of Work the District shall have the right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District shall approve and authorize payment to the 
Contractor no more often than once monthly. Payment bv the District of undisputed amounts shall be 

made bvthe 15"’ dav of the following month if request is received bv Contractor by the 25"' of the month. If 
payment request is not received bv the 25" 1 . the payment will be made within thirty 1301 days from the date 
the District receives the payment request 

§ A.1.5.1. 4 With each Applicat - ion-ibiMPaym e nt where th e Contract Sum is based upon the Cost of th e Work, or th e 
Co s t of the Work with a Guarant ee d Max i mum Pric e , tb e- Design Build e r s hall submit payrolls, petty cash accounts, 
rec e ipted invoic e s or invoic e s with check vouchers attached, and any other e vidence r e qu i red by the Owner - te 
demonstrate that ca s h disbursements alr e ady made by th e D es ign Build e r on account of th e Cost of th e Work e q u a l 
or exceed (1) progress payments already received by th e D e sign - Builder ;- ! ess (2) that portion of thos e paym e nt s 
attributable to th e D e sign Build e r’ s Fee; plus (3) payrolls for th e peri o d covered by the present Application for 
Payment; 

§ A.1.5.1.5 With each Application for Payment wh e re the Contract Sms4s bas e d upon a Stipulat e d Sum or Cost of 
the Work with a Guaranteed Maximum Price, th e Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. Wh e r e the 
Contract Sum is based on th e Cost of the Work with a Guaranteed Maximum Price , th e D esi gn B ui lder’s Fe e shal 1 
be shown separately. The schedule of values shall be prepared in such form.and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
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percent ( 3,5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %): 
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§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other r e quirem e nt s , if anv. -requirements 
which extend beyond final payment. 

§- A.1.5 4 h2 If th e Contrae t Sum is bas e d- e n th e Cost of th e Work, th e Own e r’s auditors will review and report in 

writing on th e Design - Bui l d e r - ’ - s -fi nal accounting within 30 days aft e r th e Design Build e r - d e liv e r s the final 

accounting to th e Own e i v Based upon th e Cost of the Work the Own e r’ s - anditer -s-r eport to be substantiated by-t - h e 
De s ig n - B uild e C- s final - a c counting, and provid e d the other conditions of S e ction 9.10 of the Agre e ment have be e n 

me t, th e- Owner will, within s e ven days after receipt of the writt e n report e - f th e Owner’s auditor s , e ither issue a final 

Certificat e for - Payment, or notify 1 the D es ign Builder in writing of th e r e a so ns for withholding a certificate as 

p rovid e d - in Section 9.5.1-of th e Agr e em e nt. 


§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work not later than -(- ) days from th e 

date of thi s Am e ndm e nt, or as follows: 

(Ins e rCrmmber -e f calendar days.-Alternativ e ly, - a r calendar date may be u se d when - coordinat e d wi th the date of 

oomm e ncem e nt r lf appropriat e- , ■-i ns e rt requirem e nts for earlier Substantial Compl e tion of e ertain -pe rtions efthe 

Work.) 


May 1, 2017, 

Port i on of Wor k 


Substan t i al Comp l etion - Dat e 
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Liquidated damages per A141-2014. 


§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the folfowingt Owner’s 
Design Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.: 


§- A.3.1.1 The Suppl e mentary and other Conditi -o ft S-ef th e- Contraefe 


Title 


Bate 


Pages 


§- A.3.L2 Th e - S p e cifications: 

{' Bither - tist the--specifi cat io n s here or refer to an exhibit attached to this Amendment.) 


S e ct i on Title Bate Pages 

§ A.3.1.3 The Drawing s^ 

(Either list the - dreonngs her -e -or refer to an exhibit-attached to this Amendment.) 


N um ber Title Bate 

§ A.3.1. 4 The Sustain a bility Plan, if any: 

(If the Owner identified a Sustainable Objective in - the Owner’s Criteria, identify the document or d ocu ments t hat 
e emprisc the-Sustam & bility P lan by title, date and number of pages, and-inchide other identifying information. The 
Sustemmbility - Plan ■ identifies and d e s c rib e s -t he Sustainable Objective; the targeted Sustainable Measures; 
implementation stra t egies selected to achi&>e-the Sustainable Measurc - s-pthe Owner's and Design Buildcr'-s-mles 
and r es ponsibilities associated with achiev i ng the Sustainable Measures; the s p ecific details about design reviews■; 
testing or metricsto verify achievement of each Sustainab l e Measure; a n d the Sustainability Documentation 
required for the Project, as those terms are-defined in Exhibit C to the Agreement.) 

Title Bate Pag es 


Other-kl e nti - fy i- ng - iF ifer m at i -en :■ 


Owner Furniture Allowance _ $ 1 ,500,000 

Owner Hardware Allowance _ $ 350.000 

Owner Controls Allowance _ $ 650,000 

Owner Fire Alarm Allowance _ $ 750,000 

Owner Special Inspections All $ 150.000 

Owner Commissioning Allowance _ $ 125,000 

Owner Technology Allowance _ $ 1 ,865,000 

Owner Landscaping Allowance _ $200.000 
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Owner Playground Equipment Allowance $ 150.000 


Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 

§ A.3.4.7 Deviations from the Owner ’-s - Crit eri a as - adjusted by a Modification; 


§ A.3.1.8 To the extent the D e sign Buifder sh a ll b e requir e d to submit any additional - Submittals to - the Owner for 
review, indicate any such -s ubmissions b e low; 


A — Superintendent St. James Intermediate: 
Superintendent: Randall Jerniqan 

^2— Pre ie et Manager -Project Manager: Steve Bond 


- .2 - Oth ers 


Assistant Superintendent: Rodney Nichols 


SfL+a Architects: Architect Raleigh NC 

Metcon/TA Loving joint venture: General Contractor. Pembroke NC 
PAGE 5 

§ A.5 - .1 C - e sP4d B o R e imbursed as Part of the Contract 
§ A.5.1.1 — Labor Co s ts 

§ A t 5- .1.1.1 Wag e s of construction workers dir e ctly employed by the D e sign Build er- to p e rform the con s traet te n of 
th e Work at the site or, with th e Owner’s prror approval, at off sit e workshop s 

§ A - . # . 1.1.2 With the Owner’s prior approval; wag e s or salaries- e f th e-Besi gn - Build e r’s supervisory and 
adm i nistrative personnel wh e n stationed at fee sit e . 

(If it is intended that the - i t 'ages - or sa l aries ef certain personnel stationed at the Design Builder’s principal or other 
offices shall be inchtdediii the-Cost- e f the Work, identify below the personnel to be included, whether for all-er only 
part of their time, and the rates at which their time will be charged to the Work) 

P e r s on I nc l ude d Status (fuH - t i me/part - tim e ) R ate ($ Q- .Q B) Rat e (unit s t-ti m e ) 
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§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents, and shall not bo nwnrd e d - on th e-b a si s of cost - p l us a f e e without 1 
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Certification of Document’s Authenticity 

AIA® Document D401 ™ - 2003 

I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:12:44 on 11/23/2015 under Order No. 0239586208 1 from, AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141™ 


2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying ALA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of Nov ember in the year two thousand fifteen (tire "Agreement") 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Socastee Middle School per Owner’s Request for Proposals No. 1415-91and the 
Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and. Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


A.1 CONTRACT SUM 


A.2 CONTRACT TIME 


A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 


ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 


[ X ] Stipulated Sum, in accordance with Section A, 1.2 
(Paragraphs deleted) 
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below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-two million four hundred eighty-eight thousand one hundred sixteen 
dollars ($ 42,488,116.00), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A. 1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25"' day of each month that 
payment is being requested and at completion of the project, using the form provided by the District. The 
payment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 

undisputed amounts shall be made by the 15"' day of the following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"'. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1,5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A.1.5.1.4or A.1,5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.-1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1,5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3' Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8,6 of the Agreement discusses release of applicable retainage upon Substantial- 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


| (Paragraphs deleted) 

§ A. 1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. . 


| (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

| § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

| May 1,2017. 

| (Table deleted) 

, subject to adjustments ofthe Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

( Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1 ,250,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1 ,645,000 
$ 200,000 


DB Complete Site Package Allowance $2,500,000 
.2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 


Pursuant to the Proposal accepted by the Horry County Board of Education at November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


| (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Socastee Middle School: 

Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
(Paragraphs deleted) 

Assistant Superintendent: Bob Green 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects'. Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4,2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5,5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner andthe Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

Joe Defeo, Chairman of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 
AIA Document A141™ -2014 Exhibit A 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:12:29 on 11/23/2015. 


PAGE 1 

This Amendment is incorporated into the accompanying AIA Document A141™—2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New Socastee Middle School per Owner’s Request for Proposals No. 1415-91 and the Design-Builder’s proposal to 
the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina, 
335 Four Mile Rd. 

Conway , SC 29526 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh. NC 27601 


[ X_] Stipulated Sum, in accordance with Section A. 1.2 b el ow 

[ — ]Cos t of the Work plus the Design Builder’s Fe e , in accordane e-w ith S ect ion A. 1.3 below 

{ - ]Cost of the Work plus the Design Builder’s Fee with a Guarant ee d Ma xi mum Pric e ; in accordance 

with S ection A. 1 A bel ow 

(Ba se d - on the se l e ction abov e , complete Section A.l.2, A r l.3 or AT - A- b elow r) 

PAGE 2 

§ A.1.2.1 The Stipulated Sum shall be{$- ^forty-two million four hundred eighty-eight thousand one hundred 

sixteen dollars ($ 42.488,116.00), subject to authorized adjustments as provided in the Design-Build Documents. 

§ A.l .2.2 Th e Stipulated Sum is based upon th e followi ng- alt e rn a tes, if any, which are described in the Design Build 
Docum e nts and ar e her e by acc ep ted by th e- Own e r; 

(State the numbers or other identifieation of ae-ee p ted-akernatas.-If the (hmer-4s penmttedte - accept other alternates 
subse q uent to the execution - of this Amendment, attach a schedule of such other alternates shmvmg-thc change in 
Stipulated. Sum for each and the deadline by which the al t ernate-must be accepted.) 
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§ Ail.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month ;- of as follow s- : 

month. 

§ A.1.5.1.3 Provided that an Application for Payment is r e ceived not later than the - day of the month, the Owner 

s hall make payment of th e certified amount to the Design B uilder not -l nt e r than - th e- day -e f th e-m onth - . If - a -n 

Application for - Payment -i s r e c e ived by the Own e r aft e r th e application dat e fix e d -ab ov e- , - p a ym e nt shall be mad e by 

the Owner not later than -(-)-d ays aft e r th e-O wner r e ceives th e -Application - Tor Paym e nt. 

(Federal, state or local laws may require payment within a certain-period of tim e- .) An itemized payment request 
shall he submitted to the District by the 25"' day of each month that payment is being requested and at 
completion of the project, using the form provided bv the District. The payment request shall not include al 
any work anticipated to be completed hut not completed bv the end of each month being requested: bt any 
materials not incorporated into the work to be performed exceptthose properly stored as stated in the 
Contract Agreement: cl any damaged, used, inferior or substituted materials not meeting the requirements 
and standards of the contract: nor d) any amounts the Contractor does not intend to pay to any subcontractor 
or supplier, where performance or material quality is in question or any other dispute is pending. If, upon 
review of the payment request and based upon the best determination of the District the amount requested 
does not accurately represent, in the District's opinion, the progress of the completed work to be performed 
in the Scope of Work the District shall have the right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District shall approve and authorize payment to the 
Contractor no more often than once monthly. Payment by the District of undisputed amounts shall he 
made by the 15"' day of the following month if req uest is received bv Contractor bv the 25"' of the month. If 
payment request is not received bv the 25"', the payment will be made within thirty f301 days from the date 
the District receives the payment request 

§ A v I.5.1. 4 W it h - each Application for Payment where th e Contract Stun ia based upon th e Cost oft - h -e -Work, or the 
Cost of the Work with n Guarante e d Maximum Price, the D e sign Builder shall --s ubmit - payrolla, p e tty' cash ac -e eu rris-,- 
rec eip t e d invoic e s or invoices with ch e ck vouchers attach e d, and any other evidence - r e quired by th e- Qwn e r to 
demonstrat e that cash disbursem e nts already mad e by th e Design Build e r on account of the Coot of the Work equal 
or e xceed (1) progress payments already r e c ei ved by th e Design Build e r, l e ss (2) that portion of thos e payments 
attributabl e to the Design Builder’s P e e; plu s (3) payrolls for th e period cover e d by the pr e sent Applioa ti-e rrf er 
P a y m e nt; 

§ A.1,5,1.5 With each Application for Payment where th e Contract - Sum is bas e d upon a Stipulated Sum or Cost of 
the - Work with a Guaran t eed Maximum Pric e , the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shail-b e shown separately: Wh e r e th e 
Contract Sum - is-bas e d on the Cost-of the Wori e with a Guarante e d Maximum Pric e ; the D e sign Builder’s F e e shall 
be shown separately, The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

PAGE 3 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
al located to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 % 1 on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 ofthe Agreement; 
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Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %): 
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§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other r e qu i r e m e nts, if - any, requirements 
which extend beyond final payment. 

§ A.1.5.5.2 If the Contract Sum is based on th e Co s t of the Work, the Own e r’ s aud i to rs- will r e view and report in 

w riting on the D e sign Builder’s final accounting within 30 days after the D e sign Builder delivers the final 

aeeounting to the Owner. Ba se d upon the Cost of the Work the Owner’s auditors r e port to - b e-su bstantiat e d by- t h e 

Design Builder’s final accounting, and provided the oth e r - conditions of S e ct i on 9.10 of the Agreement have b e en 
met, the Owner will, within s e ven days after r e ceipt of the written report of th e Own er- ’s auditors, eith e r issu e -a- final 
Certificat e for Payment, or n o tify the Design Builder in writing of the reas on s for - withholding a certificate as 
provided in S e ctien - 9.5.1 of the Agr ee ment. 


§ A.2.2 The Desi gn-Builder shall achieve Substantial Completion of the Work not lat e r than -(- ) days from -t h e 

(Ins e r t number of calendar d a ys. Alt e rnatively, a calendar-date may b e used when coordinated with the date of 
comm e nc e ment. If appropriate, insert requir e m e nts for e arlier Sub s tantial Completion of certain portions of the 


May 1,2017. 

Portion of - Work 


Substantial Compl e tion Dat e 
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Liquidated damages per A141-2014. 

PAGE 4 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following: O wner’s 
Design Requirements ('including addenda to the RFPi and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91,: 


§ A.3.1. t Th - e Suppl e mentary and oth e r Condition s of the Contract: 

Docum e nt Title Date Pages 

§ A.3.1. 2 The Specifications ^ 

(Either list the specifications here or refer to an exhibit attached to this Amendment.) 


S e cti o n Title Date Pages 

§ - A.3.1.3 The Dravdngs: 

(Either list the drawings here er refer to an exhibit attached to this - Amcndment,j 


Num b e r Title Date 

§ A.3.t. 4 T -he Su s ta -m abi - lity Plan, if any; 

(If the Owner identified a Sustainable - Objective in the Chvmr’s Criteria, i de n tify the document or-documents that 
comprise the Sustainability Plan by title, date and number of pages-,-and include other identifying information. The 
Sustainability Plan identifies and describes the Sustainable Objective; the targeted Su s tainable Measur e s - ; 
implementation strategies selected to achieve the Sustainable Measures; the Chvner-'s - and Des ig n Builder’s roles 
and responsibilities associated with achieving the Sustainable Measures; the-specific details about design reviews, 
testing or metrics to verify aehievement - of each Sustainable Measure; and the Sustainability Documentation 
r e quir e dfor the Prefect, as t h ese terms are defined in Exhibit C to-thc Agre e men t ^ 

Title Date Pages 

Other identifying information: 


Owner Furniture Allowance _ $ 1 .250.000 

Owner Hardware Allowance _ $ 350,000 

Owner Controls Allowance _ $ 650,000 

Owner Fire Alarm Allowance _ $ 750,000 

Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance _ $ 125,000 

Owner Technology Allowance _ $ 1,645,000 

Owner Landscaping Allowance _ $200,000 

DB Complete Site Package Allowance $2,500,000 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 
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Pursuant to the Proposal accepted bv the Horry County Board of Education on November 2, 2015, The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 

§ A.3.1.7 Deviations from the Owner’s Crit e ria as a djus t e d by a Modification: 


§ A.S.I.S ^ Fe - th e e xtent th e D e s i gn Builder shall b e requir e d to submit any ad d itionai Submitta i s -t o th e Owner for 
r e vi ew, ind i cate any such submissionsbelow: 


A — Sup e rint e ndenf - Socastee Middle School: 

Superintendent; Phil Asslvnn 

r2— Pro je ct-Ma n a ee rProiect Manager: Mike Dickman 


■4- Others 

Assistant Superintendent: Bob Green 


SfL+a Architects: Architect, RaleighNC 


Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nt s , and shall not be awar de d on the basis of cost plus a f ee without i 


Joe Defeo. Chairman of the Board of Education 


Robert Ferris, Authorized Member 
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Certification of Document’s Authenticity 

AIA® Document D401 ™ - 2003 

I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:12:29 on 11/23/2015 under Order No. 0239586208_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141™ - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (tire "Agreement") 

(In words, indicate day, month and year.) 

for the.following PROJECT: 

(Name and location or address) 

New Myrtle Beach Middle School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 
1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences, Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

Tlie Owner and Design-Builder hereby amend the Agreement as follows. 


Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 

[ X ] Stipulated Sum, in accordance with Section A. 1.2 
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(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-six million four hundred eighty-five thousand one hundred two dollars 
($ 46,485,102.00), subject to authorized adjustments as provided in the Design-Build Documents. 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A. 1.5 Payments 
§ A,1.5.1 Progress Payments 

§ A.1.5,1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A. 1.5.1.3 An itemized payment request shall be submitted to the District by the 25"' day of each month that 
payment is being requested and at completion of the project, using the form provided by the District The 
payment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District the amount requested does not accurately represent, in the District’s opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 
undisputed amounts shall be made by the 15"' day of the following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25'”. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1,4 or A. 1.5,1,5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion ofthe Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent (3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount ofthe Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 ofthe Agreement. 


(Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 ofthe Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


I (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion ofthe Work. 

| § A.2.2 The Design-Builder shall achieve Substantial Completion ofthe Work as follows: 

| May 1,2017. 

| (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

| Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3,1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner's Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1 ,500,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1 ,865,000 
$ 200,000 


.2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1,6 Design-Builder’s assumptions and clarifications: 

Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder,’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


(Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager. Rusty Woolard 
(Paragraphs deleted) 

Assistant Superintendent: Ray Carrino 

§ A.4.2The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

ARTICLE A.5 COST OF THE WORK 


A1A Document A141™ - 2014 Exhibit A. Copyright© 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This h\K B 
Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this A!A‘ ! ’ Document, or any 
portion of it. may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document 
was produced by A1A software at 11:12:14 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is notfor resale. 

User Notes: (1683042611) 


PAPR - 000753 




PAPR - 000754 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builds' and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient-construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

| Joe Defeo, Chairman of the Board of Education _ Robert Ferris, Authorized Member 

(Printed, name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA° Document A141™-2014 Exhibit A 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is Indicated with a horizontal line through the original AIA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:12:14 on 11/23/2015. 


PAGE 1 

This Amendment is incorporated into the accompanying AIA Document A141™—2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New Myrtle Beach Middle School per Owner’s Request for Proposals No. 1415-91and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29526 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St,, Suite 225 
Raleigh. NC 27601 


[ X_] Stipulated Sum, in accordance with Section A. 1.2 below 

{- ]Cost of the Work plus th e Design - Builder’s F ee , in accordance with S e ction Arl. 3 b e low 

{- ]Cost of the Work plus th e D e sign Build e r’s Fee with a Guaranteed Maximum Pric e , in accordanc e 

with S e ction A. 1. 4 below 

(Ba s ed on th e s e l e ction - above, eompl ete-Se ction A.1.2, A.1.3 or A.1 .4 b e low.) 

PAGE 2 

§ A.1.2.1 The Stipulated Sum shall be($-F -fortv-six million four hundred eighty-five thousand one hundred two 

dollars f$ 46.485,102.00'). subject to authorized adjustments as provided in the Design-Build Documents. 

§ A.1.2.2 The Stipulat e d Sum i s- bas e d upon th e following alternates, if any, which are described in the De s ign Build 
Beea m e nts and are hereby acc e pt e d -b y the Own e r ? 

(State the numbers or other identification of accepted alternates riftfic Cbme r -is permitted to accept other alternates 
subsequent to the execution of this Amendment, attach a schedule of such-other alternates showing the - change in 
Stipula t ed Sum for each and the deadline by which the alternate must be accepte d^ 
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§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the m o n th , or as follows: 

month. 


§ A.1.5.1.3 Pro vid e d -t hat an Application for Payment is r e c e iv e d - ne h dater than the - day of the month, the Own e r 

shall make payment of the c ertifie d amount to the Design Builder n e t lat e r - th a n the - day of th e- month. If an 

Application for Payment is roceive d-by-t he Owner after the a pplication dat e-fi x e d abo v e, paym en t shall b e mad e by 

th e- ,Own e r not later than -(- ) da ys-a fter th e Owner r e ceive s the Applicat i on for Payment. 

(Federal, state or leettl lenvs may require payment within a-cerlainmriod of time. ) A n itemized payment request 
shall be submitted to the District bv the 25"' day of each month that payment is being requested and at 
completion of the project using the form provided bv the District The payment request shall not include al 
any work anticipated to be completed but not completed bv the end of each month being requested: bl any 
materials not incorporated into the work to be performed except those properly stored as stated in the 
Contract Agreement: cl any damaged, used, inferior or substituted materials not meeting the requirements 
and standards of the contract' nor dl anv amounts the Contractor does notin tend to pay to any subcontractor 
or supplier, where performance or material quality is in question or any other dispute is pending. If. upon 
review of the payment request and based upon the best determination of the District the amount requested 
does not accurately represent, in the District’s opinion, the progress of the completed work to be performed 
in the Scope of Work the District shall have the right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District shall approve and authorize payment to the 
C ontractor no more ofte n than once monthly. Payment bv the District of undisputed amounts shall be 
made bv the 15"' day of the following month if request is received bv Contractor bv the 25"' of the month, if 
payment request is not received bv the 25"'. the payment will be made within thirty f 301 days from the date 
the District receives the payment request 

§ A.1.5.1. 4 With each Appli -ea t - ion for Payment where the Contract Sum is based upon - th e- Cest of the W e flt, or th e 
Cost of th e -Work w it h a Guar a nt ee d Maximum - Price, th e- D e sign- Builder shall submfopayroll o , petty cash accounts ; 
r -e eeipted invoic e s or invoice s with ch e ck vouch e r s attached, and any oth e r evid e nce required by the Owner to 
d e monstrat e that-e a sh disburs e m e nts already ma de by the Design Builder on account of the Co s t of th e-W o rlc e qual 
o f- exc ee d (1) progress paym e nts already r e c e iv e d by th e Design Builder, l e ss (2) that portion of - thos e payments 
attributable to the De s ign Builder’s Fee; plus (3) payrolls d ror th e p e riod co ve red by the pr e s e nt-Applicat i on for 
P ay m e n - t - 

§ A.1.5.1.5 With each Application for Payment where th e Contract Sum is based upon a Stipulated Sum or Cost of 
the Work - w i th a. Guarant ee d Maximum Pric e , the -Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions ofthe Work. Compensation for design services, if any, shall b e s hown sep ara t e ly. Wh e re the 
Contract Sum is based on th e Cost of the Work with a Guarante e d Maximum Pric e , th e D e sign Build e r’s - Fe e-shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

PAGE 3 

. 1 Take that portion ofthe Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share ofthe Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 ofthe Agreement; 
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Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 
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§ A.1,5.5.1 Final payment, constituting the entire unpaid balance ofthe Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other r e quir e ments, if any, r equirements 
which extend beyond final payment. 

§- A.1.5 . 5 . 2 If th e Contract Sum is based on the Cost of f h e- Work, -t he Own e r’s audit or s will r e v ie w -a nd - r e pert in 
writing-on the D e sign Builder’s final accounting within 3 0 days - aft er th e-B esign- B uild e r deliv ers the final 
a ccounting to th e Own e r. Based upon the Cost of the Work th e -Own e r’s -au ditors r e port to b e substantiated by the 
Design Build e r -^ final-a e eounting, and provided the other condit i ons of Section 9.10 ofthe Agr e ement hav e-been 
me t, the Ow n e r will, within seven days after rec ei pt ofth e writt en- report of th e Owner hi - auditor s;-ei th e r i s sue a final 
C e rtificate for Paym e nt, or notify the D esi gn Builder in writing of the reasons fo r w i thholding a c e rtificat e as 
provid e d in Section 9.5-1 ofth e Agreem e n ts 


§ A.2.2 The Design-Builder shall achieve Substantial Completion ofthe Work not later than -(-) days ff om -the 

date of this Am e ndm e n t^ er -as follows: 

( - Insert number of cal e nd ar days. Alternatively, a calendar date may b e u se d wh e n c o ordinnted - w fth- th e date of 
oomm e ncem e ntrlf appropriat e , - insert - r eq uir e m e nts for earli e r Substantia l- Compl e tion of certain portions ofthe 


May 1,2017. 

Po rtion of Wor k 


Substant i a l Comp l etion Date 
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Liquidated damages per A141-2014. 

PAGE 4 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the - follwing tOwner’ s 
Design Requirements (including addenda to the RFPi and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.: 


§ A.3.1 .1 The Suppl e mentary and oth e r Conditions ofth e Contract: 

Docum e nt Title Bate Pages 

§ -- A.3. - 1 - : -2- The Specifications: 

{■Either list the specifications here errefer to an exhibit attached to this Amendmen t) 


S e ct i o n Title Bate Pages 

§ A.3.1.3 The Drawings: 

(Either list the drawings here or refer to an exhi b it attached to this Amendment.) 


Number Title Bate 

§ - A.3.1 A T he Su s tainability Plan, if any: 

{ If the Owner identified a Sustainable Objective in the Owner's C ri teria, identify the document or documents that 
c omprise the Sustainability Plan by title , date and numbe r- of page sy and include other identifying information. The 
Sustainability Plan identifies-and describes theSustainablc Objective; the ■ targeted Sustainable Measures; 
implementation .strategics selected to - achieve the Sustainable Measures; the Owner's and Design Builder ‘sreh s 

and rcsp&nsibilities -a ssoeia t ed with achieving the Sustainable Measures; the specific details about design reviews-,■ 

testing or met!ies - t e- vcrij)f achieve m ent of each Sustainabl e Measure; and the Sustainability Documentation 
re q uiredfor the-Projcct, as those terms are defi n ed in Exhibit C to the Agreemen t .} 

Title Bate Pages 


Other identifying information: 


Owner Furniture Allowance _ $ 1 ,500,000 

Owner Hardware Allowance _ $ 350,000 

Owner Controls Allowance _ $ 650.000 

Owner Fire Alarm Allowance _ $ 750,000 

Owner Special Inspections All _ $ 150,000 

Owner Commissioning Allowance _ $ 125.000 

Owner Technology Allowance _ $ 1 .865,000 

Owner Landscaping Allowance _ S200.000 
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Pursuant to the Proposal accepted by the Horry County Board of Education on November 2. 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. Tire Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 



SfL+a Architects: Architect Raleigh NC 

Metcon/TA Loving joint venture: General Contractor. Pembroke NC 
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transactio n, th e Design - Build e r sh all procur e th e Worlc, equipment, goods- e r s ervice froro - s e me p ers on or ee#fo 
e t h e r than a relat e d party according to th e terms of Section - A.5.4 

§-A ^5;2 -C k > sts Not to B e Reimbursed as Part of - th i s Contract 

The - G es t of th e Work shall not includ e- th -e-i t e m s- fe te d b e low: - 

A - Sa l aries and oth e r comp e nsation of th & D esl gn Builder’s p e rsonn e l station e d at the Design Build e r’s 

principal offic e or offic e s-e t herth - a a th e sk -e- offio e ; - e xcept~a s- specifically provided iB - Secti - Gft-A.5.1.1; 
- B se p enses-e f th e D e sign Build e r’s principal office and offices other than th e si te office; 

- Ov e rhead-and gen e ral e xp e ns e s, except as may be expressly includ e d in Section A.5:l; 

A - The D e sign - Build e r’s capi ta l -expe n se s, ineluding int ere st en - th e D e sign - Bui l d e r’s - ea p ital e mploy e d 

- Exc e pt as provid e d - in Section A.5.1 - .6.3 of this Agreement, costs du e to th e- n e gligence or failure of 

th e D e sign Buil - d e f ; Contractors and suppli e rs or anyone dir e ctly or indir e ctly employed by any' of 

th e m or for whos e acts any of them may b e liable to fulfill a specific responsibility of the Contract; 

■ds- Any cost not specifically and expr ess ly describ e d in Section A.S.l; a nd 

t 7-Gests , oth e r than - e este inclu d ed in - Chang e Orders approved by th e Own e r, - that would caus e th e 

Guarant ee d Maximum Price to be e xc e ed e d . - 

§- A.5.3 -D is co wts , R e bat e s, an d- R e fund s 

§ A.5.3.1 - Cash -d is counts - obtain e d on paym e nts made by the Desig n Bu d der shall accrue to th e Ow ne r if (1) b e for e 

making - the payment, th e- D e sign Build e r - includ e d - them in- an Apptication - fcr Payment and received payment from 

tho Owner, or (2) th e Owner has deposit e d funds ^ with th e Design Builder with which to mak e payments; otherwi s e, 
c as h dtseo unts- s hall accrue to th e Design Builder. Trad e-d iscounts, rebates ; refunds and amounts received from sales 
of surplus materials and equipm e nt shall accru e to the Ow ne r, and -the D esi gn - Bu ilde r shall make provisions s o that 
t hey can be obta i n e d. 

§- A.5.3.2 Amounts that - aecru e to th e Owner in accordanc e with S e ction A :- S.3.1 shall bo credited to - th e Owner as a 
d e du c tion from the Cost - ef the Work. 


§ A. - S ^ld- Wh e n -t he D e sign Builder has provided a Guarant ee d M a ximum - Pr i c e , a n d a sp e cific bidd e r (I) is 
recomm e nded to th e Owner by th e D es iffl Builder; (2) is qualified to perform that - portion of the Work; and (3) has 
submitt e d a bid that conforms to - the requirem e nt s of th e Design Build Doeum e nts - without re se rva tio ns or 

exce pti o ns, but th e Owner r e quir e s that anoth e r b i d b e accepted;- t h e n th e Design Bui l d e r may r e qu i re that a Chang e 

Order b e issued to adjusfth e Guarante e d - Maximum - Price by th e differ e nc e b et we e n the bid ofth e -p e r s on -e r entity 

r ecomm e nd e d -te- th e Own e e - by the D e sign - Build e r and the amount of the subcontract or other agr e ement actually 

s ign e d with th e-p erson-e r e ntity designated by th e Own e r. 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall not be award e d on th e basis of cost plus a fe e with ou t the prio r 
cons e nt of the Own e r. If - an agreement betwe e n the Design Builder and a Contractor is - award e d - on - a cost plus a f ee 
basis, the Design Builder shall provide in the agreement for the Owner to rec e iv -e -the same audit r i ghts - with regard 
te-the-Ges t of the Work - performed by th e Contractor as the Own e r receives with regard to - the D e sign Bui lde r in 
Se ction - A.5.5. b e low. Documents. 


Joe Defeo, Chairman of the Board of Education Robert Ferris. Authorized Member 
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Certification of Document’s Authenticity 

A!A® Document D401 m - 2003 

I,__, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:12:14 on 11/23/2015 under OrderNo. 0239586208 1 from ALA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A14.1™ -2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141™ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEM ENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Socastee Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 
The Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion, The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 
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TABLE OF ARTICLES 

1 GENERAL PROVISIONS 

2 COM PENSATION AND PROGRESS PAYM ENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify> below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project,) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and sendees; legal description of the site; etc.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2, 2015.. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document AI41™~20I4, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015.. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 

.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

.3 Contractors 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elseM’here, such as historic preservation 
requirements.) 
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Per "Design Requirements" published for Solicitation No, 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1,10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 

Unless otherwise agreed, the parties will use AIA Document E203™—2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1; 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

| Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

j To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 

[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now' 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultants) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ I. 4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4,10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4,14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows; 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the owner for $1,043,697.00. for its design work performed prior to the 
execution of the Design-Build Amendment. This amount is within and part of the price agreed in the Design-Build 
Amendment. . 

(Paragraphs deleted) 

§ 2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 

29-6-30 and 29-6-50. 

| (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current iunds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The- Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees; No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 

AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American institute of Architects. All rights reserved. WARNING: This A) A’ s ‘ Document is 
protected by 'U.5. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result In severp civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 11:11:56 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1231639144) 


PAPR - 000771 





PAPR - 000772 


cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project, 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. Ifthe Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, em>rs, and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work, 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals, The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owns, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed ofthe progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

§ 3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 


§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 


§ 3.1.11 Design -Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 
The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design : Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements ofthe Design-Build Documents. 
The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1,11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3,1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. TheDesign-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 

§ 3.1,13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributabl e to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To thp fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 

§ 3.1,14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2,2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, ifthe Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. Ifthe Owner assigns the agreement to a successor • 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement, 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made bythe Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list ofthe documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including thecompensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion ; 

,4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 Tire date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission ofthe Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 Ifthe Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution ofthe Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. Tire Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification, The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion ofthe permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2,2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment, However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work, A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents, 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment Including, by way of illustration and not limitation, the 

following: 

A. Title Vll of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq,, as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor, The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 

The Worksite Superintendents) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery,'water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and. other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions .at the site that are 

(1) subsurface o r otherwise concealed physical conditions that differ materially from those indicated in the _ 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons, If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such pa-sons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Desigp-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5,6.2.2. 

§ 5.6.3. The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection, 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If.the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terns and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
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Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5,14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost amongthose responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

. .1 The change in the Work; 

.2 The amount ofthe adjustment, if any, in the Contract Sum or, ifprior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual, acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 
and justify with appropriate supporting data, direct costs attributable to the change. Direct costs 
attributable to the change in work shall be limited to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1, 2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 

AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This A!A" - ’ Document is 
protected by U.S. Copyright Law and international Treaties, Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 11:11:56 on 11/23/2015 under Order No.02395862Q8_1 which expires on 07/14/2016, and is not for resale. 

User Notes: ‘ (1231639144) 


PAPR - 000781 




PAPR - 000782 


be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District p-ior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement, 

F. Other such direct costs directly attributable to the work and approved by the District, 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or, actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were included, or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth, 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth, 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following; 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum often percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
al lowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final payment after a) full completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every subcontractor who 
performed work'on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 
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§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project, 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Uni ess required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part ofthe Owner to make 
on-site inspections to check the quality or quantity ofthe Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts, or omissions ofthe Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority ofthe Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements ofthe Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right ofthe Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5,13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

| If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy ofthe 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are ofthe essence ofthe Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement ofthe Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract The Contract Time shall not be 
adjusted as aresult of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

j § 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such property); or by an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed work, stored material, or impedes progress of the work; by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions. . Such time extension request shall be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Change Order. 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. If adverse weather days beyond the two (2) days anticipated are substantiated by written 
(NOAA) data indicating precipitation greater than .10" occurred that day an extension of time will be allowed to the 
extent of one (1) full day of extended time for each full working day of adverse weather conditions.. If the 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations . A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedul e of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing sendees or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued andpayments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy ofthe Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


| (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment ofthe amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount ofthe Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
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Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8, 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builda-’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner, 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate, Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. 


§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8,2. Consent ofthe Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage ofthe progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
area to be occupied or portion ofthe Work to be used in order to determine and record the. condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt ofthe Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
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When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-JBuild Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents', 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with tire performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for thesafety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and. materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or. control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 
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§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protection's. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1,3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injuiy or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. Ifthe Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount ofthe Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 
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§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. . 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by. the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1,In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any ofthe Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the condition. During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
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for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum. will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, includingthe Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project, 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first aclcn owl edge and accept full responsibility 
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for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architect(s) for other Projects, then the original Architect, if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Project(s) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to die Project, subject to South Carolina regulations and 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases tire 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 

§ 13,1.1 Ifthe Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. Tire Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract ifthe Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
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employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 

.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2,1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction: equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to tire Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one ofthe reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance ofthe Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder, If such costs and 
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damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner, The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3,2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1, Adjustment ofthe Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2,4.2 Upon receipt ofwritten notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2,4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one ofthe parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3,2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 
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§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

j (Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
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but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

(Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution, 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


I (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law ofthe place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 

The Design-Builda', Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs oftests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or.approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions ofthe Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
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entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District, To that end, the Design Builds - shall be responsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 

; Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials, The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion ofthis Agreement, 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
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shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
sheets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term ofthe contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, ifany), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL; http://procureiTient.sc.gov/PS/PS-irandivestment.phtm(.) Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a pail ofthe Work, if, at the time you enter into a 
subcontract, that person is on the then-current version ofthe Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 

Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation ofthe employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C, Code § 8-14-10 et seq, and agrees to provide to the Owner any 
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documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
s ub-s ubcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed, Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16. i This Agreement is comprised of the following documents listed below: 

.1 ALA Document A141™—2014, Standard Form of Agreement Between Owner and Design-Builder 

.2 AlA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AlA Document A141™—2014, Exhibit B, Insurance and Bonds 

,4 Owner’s Request for Proposals No, 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education, 

(Paragraphs deleted) 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

Joe Defeo, Chair of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA Document A141™ -2014 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:11:56 on 11/23/2015. 


PAGE 1 

AGREEM ENT made as of the twenty-third day of November in the year two thousand fifteen (20151, 


Horry County Schools, South Carolina, a political subdivision of the State of South Carolina. 

335 Pour Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 


PIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh. NC 27601 


New Socastee Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 

PAGE 2 

G- SUSTA I NABLE PROJE CT S 


Per "Design Requirements" published for Solicitation No. 1415-91and , Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2. 2015. 

PAGE 3 

Per "Design Requirements" published for Solicitation No, 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2. 2015. 1 


Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015.. 
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Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2. 2015,. 

§ 1.1.5 Incentive programs th e Own e r int e nds to pursu e for - the Project, including those - r e lated to the Sustainabl e 
Obje ctiv e , and any d e adlines for r e ceiving the incentiveo that are d e pendent on, or related to ; th e D e sign Build e r’s 
se rv i ces, ar e as follow s?- 

(Id e ntify incentiv e programs the Owner intends to pursue for the Project and deadlines for submittiftg -e r app lying 
for - the inc e ntive progr - ar as- .) 

Number not used. 


Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2. 2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

A- Design phase mil e ston e dat e s : 


-S ubmissio n - ofD e sign - Builder Proposal: 


t 3- Phased completion dates: 


t4 - Sub s tantial Completion dat e : 


t 5- Oth e r mil e stone dat es : - 

Per "Design Requirements" published for Solicitation No. 1415-91 


(List name, legal status, address and other information.) 


SFL+A Architects, P.A. 333 Fayetteville Street Suite 225. Raleigh. NC 27601, 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

PAGE 4 

Per ’’Design Requirements" published for Solicitation No, 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 
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(List name, addr e ss and oth e rinformation.) 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department. 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 


Owner may utilize third party project management which will also receive submittals. 


To be determined by Owner. If retained, such consultants will be identified promptly.. 


Robbie Ferris. S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC. 

333 Fayetteville St„ Suite 225, Raleigh, NC 27601 
919-573-6350 


( Ch e ck the appropriate box. If th e Owner and Design Builder do not select a m e thod of bind i ng disput e r e solution 
below , or do not - subsequently agr ee in writing to a binding di s pute resolution oth e r than litigation, Claims will be 
r e solv e d - by litigation in a court of comp e tent jurisdiction; - ) 

[ ] - Arbitration pursuant to Section 14.4 

{- X 1 Litigation in a court of competent jurisdiction 

{-3- Other: (Specify) 

jurisdiction, noniury before a circuit judge in Horry County. SC. 

PAGE 5 

§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management, and such employees may, from time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 
(including these agents and employees! has no obligation or duty to apply specialty or professional knowledge and 
skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance of this 
Agreement as a design professional or specially skilled and knowledgeable construction industry member or 
construction manager, and this principle applies regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees. 
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The Design-Builder may invoice the owner for $ 1.043.697,00. for its design work performed prior to the 
execution of the Design-Build Amendment. This amount is within and part of the price agreed in the Design-Build 
Amendment. . 
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§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amountsunpaid -( 

) days aft e r the invoic e date shall b e ar inter e st at the rat e e nt e red below, or in the absence ther e of at t he-legal-r-ate 
pr e vailing from tim e to time at th e principal place of bus m ess of th e Design Build e r. 

” s ort m - t e -B^monthfy or annuaHn t erest agreed itpenr) 

-%— The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code 
Ann. §§ 29-6-30 and 29-6-50. 

§ 2.1.4.2 R e cord s of Reimbursabl e Exp e ns e s and s ervice s p e rform e d - on th e basis of hourly rates shall be available to 
th e Own e r at mutually conveni e nt times for a period of two years following e x e cution of the D e sign Build 
Am e ndment or termination of this Agr ee m e nt ; which e v e r occurs first. 


Building Permit and Other Permits and Fees: No general building permit is required in accordance with $ 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five f5f days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (l) additional day for the 
achievement ofSubstantial Completion. 
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§ 3.1.4 The Design-Builder shall be responsible to the Owner for aete -acts. errors, and omissions ofthe 
Design-Builder’s employees, Architect, Consultants, Contractors, and their agents and employees, and other persons 
or entities performing portions ofthe Work. 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities (OSF1 in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 


§ 3.1.8.1 The Design-Builder shall keep the Owner informed ofthe progress and quality ofthe Work. On a monthly 
basi a . or oth e rwise as agreed to by the Owner and De s ign Builder. As stated in the Design Requirements, t he 
Design-Builder shall submit written progress re ports to the Own e r . - reports, photographs of Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 
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.12 Additional information as a gr e ed to by th e- Owner and - Design Builder. 
designated by the Owner through its project management software data requirements, 

§ 3.1.8.2 In addition, wh e r e the Contract Sum is the Cost ofthe Work wit h or without a Guarante e d 

Maximum Pric e , the Design Build e r shall include th e following additional information in its progr e ss - report st 

A - Design Builder’s work forc e r e port; 

v2- Equipm e nt utilizatieH -re port;-aBd 

r3- G esTs ummarv. comparing actual costs to updated cost e stimat es . addition to the requirements of § 3.1.8.1. 

the Design-Builder shall provide similar information through in-person progress report presentations to the Horry 
County Board of Education each month during one ofthe Board’s public meetings. 


§ 3.1.10 Certifications. 1 Ipon the Own e r’n wri tt en r e qu es t, the D e sign B udder-s hall obtain from D esign-Builder 
shall include in each Application for Payment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. 


§ 3.1.11.3 The Design-Builder shall perform no portion ofthe Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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[Numbers §4.2 & §4.3 : 


v not usedl 
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§ 4. 4 D e s i gn - Bu il d e fs P ro posal 
6 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon the Own e r’s is s uanc e ef a written con s ent t o proc ee d und e r S e ction 4.3.2, the D e sign ' Build e r shall 
pr e par e and -subm i t the Benign Build e r’s Proposal to the Owner. The D e s i gn Builder’s T he Design-Builder’s 
Construction Proposal shall include the following: 

.1 A list of the Pr e liminary Design -documents and other information, including the Design-Builder’s 

c larifications, as s umptions and deviations from the Owner's Criteria, original Proposal Development 
Documents as proposed in the Owner’s procurement leading to this Agreement, upon which the 
Design-Builder’s Proposal is based; 

.2 Tire proposed Contract Sum, including the compensation method and, if ba - s e d-upon - the Coot of th e 
Work plu s-a-fee , a written stat e m e nt of e stimated ea st- organiz e d b y trad e- cat e gori e s, allowances, 
cont i ng e ncies. D e sign Builder's Pee, and oth e r items that comprise the Contract Suro t -metfaod; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion- Completion ; 


.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work, 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (T) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work, A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by wav of illustration and not limitation, plumbing, electrical mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accura cy and 
completeness of such calculations and certifications. 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendents'). 


1, Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the following: 

A. Title VII ofthe Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I ofthe Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 
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F. South Carolina Wages Act, Code 37-10-10 et seq„ as may be amended. 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et seq„ as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 

Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shaU assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course ofthe project without approval of the District. 

Project Key Staff - Worksite Superintendentlsl: The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope ofthe proiect. Exhibit 
A identifies the Worksite Superintendentfsf. No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the proiect without approval of the District. 
The Worksite Superintendentfsl shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications; The Proiect Manager and Worksite Superintendentfsl are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal ofthe Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building perrnit.ao well a s any oth e r -permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder ehanges -desires to change any of the personnel. Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design professional identified by t he 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new p ersonnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure ofthe Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the rejected person or 
e ntity was -reasenabiy-eap abl e of performing - t - h eAVer k, th e Contract Sum and Contract Tim e s hall b e i ncr e as e d o r 
de crea se d by the diff e rence, if any. occasioned by such chang e , and an - appropriate Change Order shall b e issu e d 
b efor e commencem en t of th e sub s t i tut e person or entlty ; s Work. How e v e r T no incr e a se in th e Contract Sum or 
Contract Tim e sh - al - 1 b e allow e d for such-change unle s s th e D e sign Builder has acted promptly and responsively in 
s ubmitting nam e s as requir e d. - 


The fln addition to any Owner requirements to keep electronic project data up to date, the D esign-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
arid one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractorfsj for costs the Owner incurs that ar e 
payable to a separat e contractor and other contractorfs). respectively, incur because of the Design-Builder’s delays, 
improperly timed activities or def ect ive construction. Th e Owner shall b e r e sponsibl e to the Design Build e r for co s t s 
the Design Builder incur s b e eau se- ef a separate contractor’s d e l a ys, improperly timed activiti es , damage to th e 
Work or defective construction. 
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A - Additional costs of professional services c Change Order Allowable Pricing: For any change in 

contract price, the Contractor shall provide, itemize, and justify with appropriate supporting data, 
direct costs attributable to the change. Direct costs attributable to the change in work shall be limited 
to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax f8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1, 20091, or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

22- Cos t s of i- ibor. including social s e cur i ty,- u nemployment insuranc e , fringe b e n e fit s -r -e q u i fe d - by 

nor ee m e nt - or custom : nnd workers’ compensation insurane e tC. Costs of fringe benefits for additional 
direct labor, including social security, unemployment or other taxes, health and workers’ 
compensation insurances, or other benefits required by agreement, custom or applicable laws. Such 
fringe benefit rate shall not exceed twenty-eight percent (28%! and the District has the right to 
request itemized documentation proving the fringe benefit rate used, 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 
additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
tire Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
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document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

- Costs of'ii i ai e. r i u ls , supplies n.nd v t -j w p invnt. including co s t-of transportation, whether incorporated or 

c onsum e d; !-,. Costs of permits or inspection fees directly attributable to the change in work and not 
included as part of the Contractor’s requirements nor attributable to the Contractor’s nonperformance 
or non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G, Any additional cost resulting from an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be. by wav of 
illustration and not limitation: 

r4-Re ntal-costs of machin e ry and e quipment, e xclusive - of hand tool s , wh e th e r r e nt e d ihon th e 

Design Bull4 e r -- or others: - A. Labor hours and fringe benefit costs of the worksite superintendent(s) 
when such costs were included, or should have been included, in the original bid submitted or result 
from the Contractor’s inability to meet the approved schedule or required completion date. The 
Contractor must prove, to the satisfaction of the District such additional costs are directly attributable 
to any extension of time beyond the last approved completion date. An increase in contract price for 
additional site supervision shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as. by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to tire transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

- Costs of premiums for all bonds and insurance, p e rmit fees, and sales, use or similar tax es r e lat e d - te 

the Wo r k: and E, Costs attributable to expediting delivery of materials, equipment or processes 
including telephone calls, facsimile transmissions, copying, employee labor and benefits, and so 
forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. _ For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 

allowable by the Contractor for administration of the sub-contract. 
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- Additional costs of sup e rvision and - fi e ld off i ce p e rsonnel directly attributabl e to th e chang e . Retainage: 

The District requires a retainage of three and one-half percent f3.5%) of the total contract price, as may be amended 
by any approved Change Order , to be withheld from the Contractor’s payments throughout the term of the 
Agreement and payable at the time of final payment after a') full completion of all work to be performed and all 
requirements established in tire Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/claims, if requested by the District for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall lurnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evaluate, giv e notice of or e nforc e mechanic’ s 
lien rights. Sueh-information shall include a corr e ct- s tatem e nt of th e record legal titl e to - the prop er ty on whieh - th e 
Project is lnnnfp.d. usually ref e rr e d to nsthe site, and th e Owner’s int e r e st th e r e in. give notices of project 
commencement and take other action to protect the integrity and exclusivity of the project payment bondfs). 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land development, zoning, and 
other permits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Th e r e aft e r, th e-Se sign Build e r 
may only requ e st such evidence if (1) th e Own e r fails to make payments to the Design Build e r a s th e Design Build 
D ocuments requir e ; (2) -- a - chang e in th e W o rk materially changes the Contract Sum; or {3) the D e sign Build e r 
identifi e s in w r iting a r e a s onabl e conc e rn regarding the Owner’s ability to mak e paym e nt wh e n due. The Owner 
shall fitmish such e vid en c e as a conditi -e n pr e cedent to comm e ncem e nt or continuation - of the Work or the portion of 
th e Work affected by a material change. After th e Owner furnishes the e vid e nce, th e Owner shall not materially vary 
such fin.ano in l - nrr - ang e .ments without prior notice to the Design Build e r T P roposaL. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
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Project for defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 


§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND PINAL COMPLETION OF THE WORK. 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term: general disruption ofthe teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present: harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery ofthe project: loss of student morale and academic 
performance due to the ongoing Work during the academic term: harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction protects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of £1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress ofthe Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such property); or by an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed work, stored material, or impedes progress ofthe work; by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Order for such reasonable time as the Owner may determine, 
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§ 8.2.3 This Seotion 8.2 does not pr e olade r e cov e ry of-dama g e s for delay by either party under oth e rpr - ovisions of 
th e D esi gn Build Document s . 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions. . Such time extension request shall be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Change Order. 

g 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. If adverse weather days beyond the two. (21 days anticipated are substantiated by written 
('NOAA'l data indicating precipitation greater than . 10" occurred that day an extension of time will be allowed to the 
extent of one ('ll full day of extended time for each fall working day of adverse weather conditions . . If the 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations , A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 
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§ 9.3.1 At least ten -TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


The, Own e r shall- wi t hm-seven days aft e r r e c e ipt of th e D e sign Build e r’ s Application for Pavm e nt- SEE § A, 1.5.1.3 
FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner issue to the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the 
Design-Builder in writing ofthe Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 
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.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Axhitect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e De s ign - B ui ld e r fails to 
furnish such e vid e nce within s even day s , th e Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, exc e pt as may otherwi se be required by law. C ontractor. 



Sum, payments r e c e iv e d by the D es ign - B uil der for Work properly performed by the Architect, Consultant^ 
Contractors and other p e rson or entity 1 providing servic e s or work for th e Design Build e r, shall be h e ld by-the 


Design ' Build e r for th e Archit e ct and those Consultants, Contractors, or other person or e ntity providing services or 
work for the D e sign Build e r, for which paym e nt was made by th e Own e ft-Nothing contained h e r e in -s ha f t r -e qui re 
mon e y to be plac e d in a s e parate account and not commingl e d with mon e y ofth e Design Build e r, shall cr e at e any 
fiduciary liability or tort liability on th e par t of th e -B e sign Builder for br e ach of trust or shall e ntitl e any p e rson or 
entity te an award of pun i tiv e damag e s against th e D e sig n Build e r for-br e ach ofthe r e quirem e nt s of this provision. 


PAGE 24 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to th e Own e r submit to the Owner 
an occupancy permit issued by the South Carolina Office of School Facilities and a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility 
ofthe Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt ofthe Design-Builder’s list, the Owner shall mak e an inspection to det e rmin e wh e th e r th e 
Work or d e signated portion thereof is substantially compl e te. If the Owner’s in s p e ot i on -review the Work,. If the 
Owner’s review discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance of the Certificate of 
Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the 
Design-Builder shall then submit a request for another inspection by the Own e r to d e t e rmine Substantial 
Compl e tion. r eview of the Work by the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
t h e Owner’s signatur e obtain for the Owner an occupancy permit issued by the South Carolina Office of School 
Facilities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items 
on the list accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Substantial Completion. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder ; 
review the area to be occupied or portion of the Work to be used in order to determine and record the condition of 
the Work. 
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.2 failure of the Work to comply with the requirements of the Design-Build Documents; or 
.3 terms of special warranties required by the Design-Build Document s . Documents; 

A _ post-occupancy services to be provided by or through the Design-Builder, 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either r ejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within en dear aft e r th e date of 
Substantial Compl e tion of the Work or d e signat e d portion th ere of or aft e r the dat e for comm e nc e m e nt of warranties 
establi s hed und e r Section 9,-9.1, o r by terms of an applicabl e -special warrant)' r e quired by th e D e sign Build 
Docum e nt s , t he three-year duration of the Design-Builder’s post-occupancy obligations,, any of the Work is found 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery 
of the condition. During t he on e-year -this p eriod for correction ofthe Work, ifthe Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, foe Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. Ifthe Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§ 1 f.2.2.2 The one year T his year p eriod for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and foe actual 
completion of that portion of the Work, 

§ 11.2.2.3 Th e one - v e ar - This p eriod for correction of Work shall not be extended by corrective Work performed by 
foe Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the etre-yeaF 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically'to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance ofNonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service s o le ly and exclusiv e ly for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that th e Owner sub s tantially p e rferm s- its obligations, 
inr, hiding prompt paym e nt of all sums wh e n due - , - under th e D esi gn - Build Dooum e nta NProiect. . The license granted 
under this section permits the Owner to authorize its consultants and separate contractors to reproduce applicable 
portions of the Instruments of Service solely and exclusively for use in performing services or construction for the 
Project.. If the D e sign Builder rightfully t er minates this Agreement for caus e a s provid e d in Section 13.1 A or 
13 .2.1 the lic e ns e- grant e d in this S e ction 12.3 shall terminat e . ' 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use.the Instruments of Service as a 
"prototype 11 design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first acknowledge and accept full responsibility 
for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architectfsj for other Projects, then the original Architect, if not retained for 
the other projects'), shall be relieved of any liabilities arising out of the other Proiectfs) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other than tir e d e fault of the Owner or in th e e vent the D e sign Build e r’s 
Architect, Consultants, or Contractors terminate their agreem e n t s with th e -Design Builder for cause, to obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agre e s to pay to th e Archit e ct, 

C o n sultant or Contractor all amounts du e , and (2) provide th e Architect, Consultant or Contractor with the Owner’ s 
writt en agreem e nt to ind e mnify and hold harml e ss the Architect, Consultant or Contractor from - all costs and 
e xpenses, including the co s t of def e ns e , r e lat e d to claims and causes of action assert e d by any thi r d person or e ntity 
tn th e extent such costs and e xp e ns e s aris e from th e Own e r’ s alteration or use ofth e -fe s trum e ntsof S e rvioe. subject 
to South Carolina regulations and policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to the extent 
permitted by law, further agr e e s to ind e mnify and hold harmless the D e sign Builder, Archi te ct, Con s ultants, 

Contractors and any other person or e ntity providing se rvic e s-e r- work for any of them, from all e osts and exp e ns es, 
including th e co s t, of d ef ense, relat e d to claims and cau se s of action asserted by any third p e rson er e nt -rt y - t -e-fi h e 
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extent such costs - and expenses aris e from th e Own e r-s alteration or us e of t - h e lnstrum e Rta of S e rvic e und e r this 
S e cs i oi ; IT.v T The t erms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination, together with Reimbursabl e Exp e nses then du e - termination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit, profit on that executed Work, and costs incurred by reason of such 
t e rmination, and- d amag e s. t ermination. 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract. Contract and are expressly included in the performance of 
the Work covered by the Design-Builder’s performance bond. 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such te rmination, along with reasonabl e ov e r - h ead-and 
profit on the Work not e x e cut e d. t ermination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law, but in any case not mor e than 10 year s after the date of Substantial Completion 
o f the Work. The Own e r and D es ign Build e r waiv e all claims and caus es of action not comm e nced in accordance 
with this S e ction 1 i . 1.2. law. 
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§ 1 4 .1.6.2 If advers e weather conditions aro the basis for a Claim for additional tim e , ouch Claim shall b e 
documen te d by data substantiating that weath e r condit i ons were abnormal for th e p e riod of time, could not hav e 
beennreas onably anticipat e d, and had an adv ers e effect on the sch e dul e d con s tra etieftT 


.2 damages incurred by the Design-Builder for principal office expenses includingthe compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Wa feWork and otherwise available under this 
Agreement. 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order.I f an arbitration proc ee ding is stayed pursuant to this Section 1 4 .3.2, th e parties may 
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§.-HA 4 .3 The Owner and Des i g n Bui l d e r grant to any p ers on or e ntity -ma d e apar tyTo a n arbitration conduct e d 

u nd e r this S e ction44.- 1 , wheth e r by joind e r - er - consolidatian, the same rights of joind e^ and consolidation as th e 
Own e r and D e sign Builder und e r this Agr e ement 


The Contract shall be governed by the law of the place where the Project is located exc e pt that, if the parties have 
s e l e ct e d arbitration as the method of bindiit^ d isput e re s oluti o n, the Federal Arbitrat i on Act shall gove rn 
Se ction 14 A. located. 
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Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established bv acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used bv the parties for the project. 
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Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

_ The safety and security of District staff students and the general public are of utmost priority to the 

District. To that end, the Design Builder shall be responsible for ensuring compliance bv the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A, No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building, 

B- No fraternizing with, threats to. or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division! criminal background checks on all the 
Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 


Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of.the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project, The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 
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Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising ail drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44, Chapter 107. $ 44-107-10 through $ 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect for 
a. period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion ofthe Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor. Federal Highway Administration. Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington. DC; GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA. construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 


Licenses and Permits: During the term of the contract the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections andrelated fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

_ Iran Divestment Act: The Iran Divestment Act List is a list published by .the [ Statel Board pursuant to 

Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procurement.se.gov/PS/TS-irandivestment.phtrnl.') Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1. 2012. all South Carolina employers are required to enroll in theU.S. 

Department of Homeland Security’s E-Verify program and verify the status ofnew employees within three business 
days, using E-Verify. Failure to use E-Verity to verify new hires will result in probation for the employer or 
suspension/revocation ofthe employer’s business licenses. . 
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SC IMMIGRATION LAW. S.C. Code $ 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code $ 8-14-10 ei sea- and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or fb) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner, 
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.4 AIA Document A1 A 1™ 2014, Exhibit C, Sustainabl e Project s , if completed 

45- AIA Docum e nt - E2 - Q3™ 2013, Building Information Mod e ling and Digit a l- Pata-B A i b i t; if 

complet e d .-e r ■ th e -feilowing tOwner’s Request for Proposals No. 1415-91 (with addenda! and 
Design-Builder’s Proposal to the same as accepted by the Horry County Board ofBducation. 


- Other. 

.5_ Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 


Joe Defeo. Chair of the Board of Education_ Robert Perris. Authorized Member 
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